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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


ACTION. 


§15. Fire.— For Recovery of Loss when Premature.— Suit 
may be brought within the time specified for payment of loss if 
the company has acted on the matter and refused payment, but 
it is premature if the company has simply neglected to act. 

Farmers’ M. Ins. Co. vs. Ensminger, 12 Ins. Law Journal, 40 ; Sheppard 
vs. Peabody Ins. Co., ib., 817 ; Hale and Another vs. Jones, 48 Vt., 227. 

Donahue vs. Windsor Co. Mut. F. Ins. Co. 

Rep’d Jour’l, p. 116. 


AGENT. 


§16. Fimr.— Authority to Appoint Sub-agent.—Authority of 
Sub-agent as io Applicalions —Liability in Case of Fatlure to act on 
Application.—The agent of an insurance company who has full 
power to receive proposals for insurance against loss by fire, to 
fix rates of premium, to receive moneys, to countersign, issue, 
renew and consent to the tranfer of policies of insurance, signed 
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by the president of the company and attested by the secretary, 
does not exceed his authority in appointing a sub-agent merely au- 
thorized to solicit and receive applications and premiums, and for- 
ward the applications on which, if approved, he, the appointing 
agent, is to issue policies insuring against loss from the date named 
in the application. The person so appointed is the agent of the 
company for the purpose of soliciting, receiving and forwarding 
applications, and his acts in this capacity are the acts of the 
company. Where an application has been made to such sub- 
agent and such application has been sent to the office of the 
agent authorized to issue the policy, and remained there unob- 
jected to for a considerable length of time, and until after the 
loss, the company is liable for a loss occurring before the issuing 
of the policy and after the date named in the application for the 
commencement of the risk. 


Palm vs. Medina County F. Ins..Co., 20 Ohio, 529. 
Krumm vs. Jefferson F. Ins, Oo. 
Rep’d Jour’l, p. 122. 0. 8. C. C. 


§17. Fime.—Of Company cr Insured in Filling Application.— 
A soliciting agent, procuring for an insurance company risks 
and applications on which policies are issued, who fills up the 
application, is, in so doing, the agent of the company, and not 
of the insured; and if the agent make a mistake in wrongly 
stating facts which were correctly given him by the insured in 
preparing the application, the company is bound by and respon- 
sible for such mistake. 

Woodbury Savings Bank and Building Association vs. Charter Oak Fire 
and Marine Ins. Co., 31 Conn., 517; Combs vs. Savings & Ins. Co., 43 
Mo., 149 ; Rowley vs. Empire Ins. Co., 36 N. Y., 550; Ins. Co. vs. Wil- 
kinson, 13 Wall., 223; Ins. Co. vs. Mahone, 21 Wall., 152, and N. J. Mut. 
Life Ins. Co. vs. Baker, 94 U. S., 610 ; Massachusetts Life Ins. Co. vs. 
Eshelman, 30 Ohio St., 647. 


Farmers’ Ins. Co. vs. Williams. 
Rep’d Jour’], p. 133. 


CANCELLATION. 


$18. Frre.—Construction of Policy Clause as to Notification. 
— Agent of Insurer or Insured.—Evidence of Usage.—A fire in- 
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surance policy contained this clause: “This insurance may be 
terminated at any time at the request of the assured, in which 
case the company shall retain only the customary short rates for 
the time the policy has been in force. The insurance may also 
be terminated at any time at the option of the company, on giv- 
ing notice to that effect and refunding a ratable proportion of 
the premium for the unexpired term of the policy. It is a part 
of this contract that any person other than the assured, who may 
have procured the insurance to be taken by this company, shall 
be deemed to be the agent of the assured named in this policy, 
and not of this company under any circumstances whatever, or 
in any transactions relating to this insurance.” Held, That this 
clause imports nothing more than that the person obtaining the 
insurance was to be deemed the agent of the insured in matters 
immediately connected with the procurement of the policy ; that 
where his employment did not extend beyond the procurement 
of the insurance, his agency ceased upon the execution of the 
policy, and subsequent notice to him of its termination by the 
company was not notice to the insured. Parol evidence of usage 


or custom among insurance men to give such notice to the per- 
son procuring the insurance was inadmissible to vary the terms 
of the contract. 


Barnard vs. Kellogg, 10 Wall., 388 ; this court quotes with approval the 
language of Lord Lyndhurst in Blackett vs. Royal Exchange Assurance Co., 
2 Cromp. & Jervis, 249; Partridge vs. Ins. Co., 15 ib., 573; Robinson vs. 
U. S., 13 ib., 365; The Delaware, 14 ib., 603; Nat. Bank vs. Burkhardt, 
100 ib., 692. 

Grace vs. Amer. Cen. Ins. Co. 

Rep’d Jour’l, p. 127. 


FOREIGN COMPANY. 


§19. Lire.— On Assignment Plan Cannot Compel Commis- 
sioner to grant a License when.—Construction of Ohio Statute.— 
Under the provisions of section 3,630e of the Revised Statutes, as 
amended April 18, 1883 (80 Ohio L., 180), the Insurance Com- 
missioner cannot be compelled to issue his certificate of authority 
to do business in this State, to a corporation organized under 
the laws of another State to insure lives upon the assessment 
plan, where, by the laws of such other State, Ohio companies or- 
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ganized to do the business contemplated in section 3,630, Re- 
vised Statutes, are not entitled, as of right, to a certificate of 
authority to do business therein. 


Ohio ex rel etc. vs. Moore. 


Rep’d Jour’l, p. 137. 
INSURABLE INTEREST. 


§ 20. Lire.—Proper Party to Sue—Form of <Action.— What 
Interest is Necessary.—H. took out a policy on the life of her 
mother, paying the premiums thereon. Held, in an action to 
compel specific performance that H. was the real party in inter- 
est, and the action was properly brought in her name. 


Providence Life Ins. Co. vs. Baum, 29 Ind., 236. 


A party cannot in the same action enforce a specific perform- 
ance of the contract and recover back the premium. Held, That 
& pecuniary insurable interest is necessary to support an action on a 
policy, and the complaint must state facts showing such an inter- 
est. Itis not enough that there is near relationship, insurable 
interest must be averred and proved where the policy was taken 
out by the party suing. 


3 Kent. Com. (11 Ed.), 462-3; Franklin Life Ins. Co. vs. Hazzard, 41 
Ind., 116 ; Franklin Life Ins. Co. vs. Sefton, 53 Ind., 380; May on Ins., 
Sec., 107; Lord vs. Dale, 12 Mass., 115, 8. C.,7 Am. Dec., p. 38, and 
note on page 42; Guardian Mut. Life Ins, Co. vs. Hogan, 80 Ill, 35 (22 
Am. R., 180). 


Continental Life Ins. Co. vs. Volger. 


Rep'd Jour’l, p. 142. 


JURISDICTION. 


§ 21. Fire.—Of State and Federal Court.—Where jurisdiction 
of the Circuit Court depends upon the citizenship of the parties, 
such citizenship, or the facts which in legal intendment constitute 
it, must be distinctly and positively averred in the pleadings, or 
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appear affirmatively and with equal distinctness in other parts of 
the record. An averment that parties reside, or that a firm does 
business in a particular State, or that a firm is “ of” that State, 
is not sufficient to show citizenship in such State. Where the 
record does not show a case within the jurisdiction of a Circuit 
Court, this court will take notice of that fact, although no ques- 
tion as to jurisdiction had been raised by the parties. 


Citing Sullivan vs. Steamboat Co., 6 Wh., 450; Turner vs. Bank of North 
America, 4 Dall., 8 ; Ex parte Smith, 94 U. S8., 456; Robertson vs. Cease, 
37 ib., 649; Railway Co vs. Ramsay, 22 Wall., 322; Bridges vs. Sperry, 95 
U. 8., 401. In Brown vs. Keene, 8 Pet., 115 ; Bingham vs. Cabot, 3 Dall, 
383; Abercrombie vs. Dupuis, 1 Cr., 343; Jackson vs. Twentyman, 2 
Peters, 136. 


Grace vs. Amer. Cent. Ins. Co. 


KEEPING OR STORING. 


§ 22. Frre.—Construction of Policy, as to Gunpowder and In- 
flammable Liquids.—Policies are coustrued liberally in respect to 
the insured, strictly in respect to the company; thus where the 
subject of insurance was only “goods and gruceries,” and there 
was a clause in the policy, that the keeping of gunpowder for sale 
or on storage “upon or in the premises insured,” the court held 
that the meaning of the word “ premises,” as used in the policy 
was “ lands and tenements ;” that it did not include “ goods and 
groceries ;” and, therefore, if gunpowder had been kept on 
“ premises ” not insured, it would not vitiate the policy. 


Turner vs. Meriden Fire Ins. Co., U. 8. C. Ct. Dist. of R. I., 22 Am. Law 
Reg. N. S., 275 ; American Basket Co. vs. Farmville Ins. Co., U. S. C. Ct. 
Dist. of Va., 8 Rep., 744. Ins. Co. vs. Wilkinson, 13 Wall., 232 ; Willis vs. 
Hanover etc. Ins. Co., 79 N. C., 285; Franklin Fire Ins. Co. vs. Updegraff, 
43 Pa., 350, and authorities cited ; Brick vs. Merchants etc. Ins. Co.. 49 
Vt., 442 ; Baley vs. Ins. Co., 9 Ref., 578. 


So, where the same policy contained this clause: “No cam- 
phene, burning-fluid,” ete., * * * “or any other inflammable 
liquid” * * “shall be kept for sale in any building here- 
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after insured in this company,” and it was claimed that the plaint- 
iff kept “ gin” and “turpentine,” the court held it would not 
take judicial notice that “ gin” and “ turpentine” were “ inflam- 
mable liquids: that it was a question of fact for the jury ; and 
gave the same construction to the word “ building,” as to the 
word “ premises” in its effect upon the policy. 


Mears vs. Humboldt Ins. Co., 21 Alb. L.J.114; Willis vs. Hanover Ins. 
Co., 79 N. C. 


Mosley vs. Vermont Mut. F. Ins. Co. 


Rep’i Juur’i, p, 97. 
MISREPRESENTATION. 


§ 23. Fire.—WMust be Material—In Case of Valuation.—Mis- 
representation must be material to the risk. If there is nota 
stipulation in plain and unambiguous terms in the insurance con- 
tract that any misrepresentation of fact, no matter bow immate- 
rial, shall render it void, the rule is that it must be something 
material to the risk ; thus, when the policy included clothing in 
a store, and the court charged that if the insured “ misstated the 
quantity or value of any of the kinds of these goods—as the 
number of overcoats or other articles—either through mistake or 
otherwise, it would not vitiate the policy, provided he stated cor- 
rectly the value of the whole, and all were insurable in the same 
class and at the same rates;” it was held, no error. 


Barteau vs. Phoenix Ins. Co. [N. Y., 1876], 3 L. & E. Rep., 303; Lycom- 
ing Ins. Co. vs. Ruben [Ill.], 1 ib., 112; Ryan vs. Ins, Co. [Wis., 1879], 20 
Alb. L. J., 236. 


Mosley vs. Vt. Mut. F. Ins. Co. 


NOTICE. 


,§ 24. Fire—And Proofs.—Uonditions Precedent.—Due Dili- 
gence.—Charge of Court.— Waiver and Estoppel.—Compliance with 
requirements as to notice and proofs are conditions precedent to 
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recovery, which must be alleged and proven, and non-compliance 
can be taken advantage of under general issue. 


Edgerly vs. Farmers’ Ins. Co., 43 Iowa, 587; St. Louis Ins. Co. vs. Kyle, 
11 Mo., 278; Inman vs. Western F. Ins. ©o., 12 Wend., 452; Columbian 
Ins. Co. vs. Lawrence, 10 Pet., 507; Mason vs. Harvey. 8 Exch., 819. 


The requirement of notice forthwith, must be construed liber- 
ally as regards the insured. It requires due diligence. 


St. Louis Ins. Co. vs. Kyle, and Inman vs. Ins. Co., supra; Peoria F. & 
M. Ins. Co. vs. Lewis, 18 Il]., 553; Niagara Fire Ins. Co. vs. Scammon, Ill. 
S.C., 11 Ins. Law. Jour., 614; Phillips vs. Protection Ins, Co., 14 Mo., 220; 
Edwards vs. Baltimore Ins. Co., 3 Gill, 176. 


What is due diligence, when it must be determined from facts 
and circumstances, is properly a jury question, though it may be 
a question of law where the inference admits of no doubt. It is 
the duty of the court to charge fully and correctly as the facts 
require, whether requested or not. Where the question of notice 
was in issue it was error for the court to ignore it and charge that 
the plaintiff by showing the proofs etc., had made out a prima 
facie case. 


Sessions vs. Newport, 23 Vt., 9; Lockwood vs. Ins, Co., 46 Com., 553; 
Vaughn vs. Porter, 16 Vt., 266; Hazard vs. Smith, 21 Vt., 123; Redfield, J. 
in Buck vs. Squires, 23 Vt., 498; 16 Vt.,579; 28 Vt., 222; 39 Vt., 565; 40 
Vt., 495. 


Waiver requires intent, whose existence is a matter of fact. 
The company is not estopped from setting up failure to give 
timely notice by refusing to adjust the loss. Such refusal does 
not prejudice the insured if the company had not been notified in 
time. 


First National Bank vs. Hartford L. & A. Ins. Co., 45 Conn., 22; Home 
Ins. Co. vs. Davis, 98 Penn., 80; Dey vs. Martin (Va.), 16 Rep., 443; Patrick 
vs, Farmers’ Ins, Co., 43 N. H. C., 211. 


Donahue vs. Windsor Co. Mut. F. Ins. Co. 
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PREMIUM NOTE. 


§25. Fimre.—Recovery of Assessments.—In case of Insolvent 
Foreign Company.—Pleading.—License—Fraud lent Representa- 
tions.— Unauthorized Insurance.—A foreign receiver of an insolvent 
insurance company may sue, and sustain an action, in this State, 
to recover assessments on premium notes, no creditor having in- 
tervened to prevent the prosecution of the suit. 


Ellis vs, R. R. Co., 107 Mass,, 1; Wilmer vs. Atlantic Co., 2 Woods, 418; 
Bagby vs. Atlantic etc. Co., 86 Pa. St., 291; Hurd vs. City of Elizabeth, 41 
Bd. Is, 1. 


Special pleas setting up false representations as to the financial 
condition of an insurance company, are not bad as amounting to 
the general issue. 


Read vs, Ins. Co., 54 Vt., 413. 


A plea is not argumentative in alleging: “ Wherefore the said 
defendants say that said premium note was and is void.” The 
declaration was fatally defective in not alleging that the plaintiff 
company had obtained a license which was in force, to transact 
insurance business at the time the contract was entered into. 
Without the license required by the statute the company could 
not enter into a legal contract. Facts necessary to show a legal 
cause of action should have been averred. 


Kent vs. Lincoln, 32 Vt., 591. 


A plea may by a direct admission of facts omitted or obscurely 
expressed, aid the declaration; but, if this plea admits that a 
license had been obtained, it does not admit that it was in force 
when the contract was made. The plea does not directly admit 
that a license had been obtained at any time. 


Ralston vs. Strong, 1 D. Chip., 287. 


Fraudulent representations as to the financial condition of an 
insurance company, and thereby inducing the defendant to enter 
into the contract, may be a full defense to an action to recover 
assessments. 


Taylor vs. Weld, 5 Mass., 116. 
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An insurance contract made by a foreign insurance company 
before it has complied with the statute of this State, and obtained 
a license, filed a copy of its by-laws with the Secretary of State, 
and become responsible for the acts and neglects of its agents, is 
void. 


Harris vs. Runnels, 12 How., 79; Mining Co. vs. Bank, 6 Otto, 641; Bank 
vs. Matthews, 8 ib., 627. 


Lycoming F. Ins, Co. vs. Wright et al. 
Rep’d Jour’l, p. 108. 


PROOFS OF LOSS. 


§26. Fime.—Formal Defects in.—Certificate of Notary— When 
the requirements of a policy of fire insurance in regard to the 
proofs of loss to be furnished are substantially complied with, 
they will not be held insufficient for formal defects in the man- 
ner in which they are made. The omission of the insured to 
sign the proofs of loss is not fatal, when they have been followed 
up by his writing to the insurers several times in regard to the 
claim, but they made no suggestion to him of any defect in the 
proofs, or request to cure any formal defects. Where the notary 
before whom the proofs were taken signs the jurat, his seal at- 
tached to a certificate immediately following, will be held to ap- 
ply to the jurat also, 


Universal F. Ins. Co. vs. Morin. 
Rep’d Jour’, p. 92 


§27. Fire.—Waiver of.—Fraud in.—Evidence of Personal 
Character.—It is well settled that if a party insured calls upon 
the insurer to pay his loss, and the latter makes no specific ob- 
jection to the form or sufficiency of such proofs of loss as are 
offered, or to the entire neglect to furnish such proofs, in season 
for the claimant to repair his error, but declines to pay the claim 
upon other grounds, he will be estopped from setting up defects 
in the proof of loss as a defense to the claim, being presumed to 
have waived them; or, the most that the insurer can claim, is that 
the question of waiver may go to the jury. 
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Noyes vs. Ins. Co., 30 Vt., 659; Farmers’ etc. Ins. Co. vs. Meckes [Pa., 
1881], 12 Rep., 314; Palmer vs. St. Paul etc. Ins. Co. [Wis., 1878] 6 ib., 
413; Goodwin vs. Mass. ete. Ins. Co., 73 N. Y., 480; Prentice vs. Knicker- 
bocker Life Ins. Co., 77 N. Y., 483; Brink vs. Hanover Fire Ins. Co., 80 
N. Y., 108; AStna Ins. Co. vs. Tyler, 16 Wend., 355; McMaster vs. West- 
chester Ins. Co., 25 ib., 379; 6 Cush., 440; Kernochan vs. Bowery Ins. Co., 
71jN. Y., 428; Child vs. Sun Mut. Ins. Co., 3 Sand., 42; Graham vs. Fire- 
men’s Ins. Co., 21 Alb. L. J., 98; Ins. Co. vs. Stauffer, 9 Casey, 397; Ins: 
Co. vs. Sennett, 41 Pa. St., 161; Coursin vs. Ins. Co., 46 ib., 323; Buckley 
vs. Garrett, 47,ib., 204; Ins. Co. vs. Taylor, 28 P. F. S., 343 ; Ins. Co. 
vs. Todd, 2 Norris 272; Crawford ete. Ins. Co. vs. Cochran [Pa., 
1879], 7 Rep., 758; Harriman vs. Queen Ins. Co., 49 Wis., 71; Enterprise 
Ins. Co. vs. Parisot, 35 Ohio St., 35; Home Ins. Co. vs. Baltimore Ware- 
house Co. [U.8S. Supt. Ct., 1877], 16 Am. L. Reg. N. S., 162; Norwich 
etc. Trans. Co. vs. Western Mass. Ins, Co., 6 Blatchf., 241; Bennett vs. 
Maryland Fire Its. Co. [U. S. Dist. Ct., N.D. N. ¥., 1878] 317 Alb, L.J., 
363, and authorities cited in these. 


If the insured in good faith and as accurately and fully as he 
could, stated his loss, a mistake in some particulars would not be 
fraud. 

Hunchberger vs. Ins. Co., 5° Biss., 106 ; Sibley vs. St. Paul etc. Co. [U. 
8. C. Ct., N. D-Ill., 1879], 8 Rep., 808 ; Mack vs. Lancashire Ins. Co. [U. 
8. C. Ct., Mo., 1880], 10 ib., 800 ; Farmers etc. Ins. Co. vs. Meckes, supra; 
Dodge vs. Ins. Co. [Wis., 1880], 22 Alb: L.J., 118, and cases cited. 

In an action on a policy of insurance where the defendant’s 
evidence tended to show that the plaintiff burned his own build- 
ing, and that he had committed perjury in his proof of loss, evi- 
dence of the plaintiff's good character was admissible. 

State vs. Roe, 12 Vt., 93, in Paine vs. Tilden, 20 Vt., 554; Sweet vs. 
Sherman, 21 Vt.,", 23. 

Mosley vs. Vt. Mut, #’. Ins. Co. 


RENEWAL. 


§ 28. Fire.— Parol Contract when Complete.—Evidence of.— 
Denial of Waiver of.—Notice and Proofs.— Avoidance of Liability. 
—A valid contract to renew may be made by parol. Whether 
the evidence was sufficient to show such a contract is a question 
of fact. Where the testimony in the affirmative was positive and 
clear, though as positively contradicted, the question was for the 
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jury. Such a contract must be more than mere preliminary ne- 
gotiations ; it must be completed upon terms well understood, 
and the burden of proof is on the party alleging it. The agent 
of the insured may testify as to instructions given him as to 
procuring the renewal for the purpose of showing its character. 
Entries by the agent of the company on his books of instructions 
to confirm his evidence that no such renewal was made, are in- 
admissible. A denial of renewal and of liability upon being in- 
formed of the loss is a waiver of notice and proofs. If an oral 
agreement to renew was made the company could only avoid li- 
ability by failure of insured to pay the premium on demand or 
notice of refusal to carry the risk. If a valid contract to renew 
was made, it would not be effected by a neglect of the agent of 
the insured to ascertain whether the renewal receipt in question 
was furnished with others which had been stipulated for. 


Taylor vs, Phoonix Ins, Co., 47 Wis., 365, 
King vs. Hecla F. Ins. Co. 
Rep’d Jour’), p. 146. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN ‘THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


‘ 


SUPREME COURT OF PENNSYLVANIA. 


EASTERN DISTRICT. 
Error to Common Pleas, No. 4, of Philadelphia County. 


UNIVERSAL FIRE INS. CO., Plaintiff in Error,* } 


vs. 


J. BAPTISTE MORIN, Defendant in Error. ) 


When the requirements of a policy of fire insurance in regard to the proofs of 
loss to be furnished are substantially complied. with, they will not be held 
insufficient for formal defects in the manner in which they are made. 


The omission of the insured to sign the proofs of loss is not fatal, when they 
have been followed up by his writing to the insurers several times in re- 
gard to the claim, but they made no suggestion to him of any defect in the 
proofs, or request to cure any formal defects. 

Where the notary before whom the proofs were taken signs the jurat, his 
seal attached to a certificate immediately following, will be held to apply 
to the jurat also. 


* Opinion rendered February 5, 1883. 
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Covenant on a policy of insurance under seal for $1,000, upon 
the stock of a lumber yard in Clearfield County, belonging to the 
plaintiff below, defendant in error. The property insured was 
damaged by fire August 27, 1881, during the life of the policy, and 
the insured claimed to recover $788.57, the alleged amount of the 
loss with interest. The sole ground of defense was failure to com- 
ply with the conditions of the policy in respect to proofs of loss. 


These conditions required in case of loss, notice forthwith to the 
secretary and within 30 days a delivery to him of a particular account 
and proof thereof, signed and sworn to by the insured, setting forth: 
1st. Copy of written portions of policy and all indorsements thereon. 
2d. Other insurances, with copies of written portion of each policy 
and indorsements thereon. 3d. Actual cash value of subject insured 
immediately preceding the fire. 4th. Ownership of property in- 
sured and interest of assured therein. 5th. For what purpose and 
by whom the building containing the property insured, were used 
at time of the fire. 6th. Date and amount of the loss. 7th. How 
fire originated. 8th. Required assured to submit to an examina- 
tion, and produce and submit for examination books of account, etc., 
and show what remained of the property insured, damaged or un- 
damaged. 


At the trial, May 9th, 1882, before Briggs, J., the plaintiff put in 
evidence without objection, the policy, notice of the loss, dated Au- 
gust 30, 1881, produced by defendants on call, and proofs of loss, 
dated September 2, 1881, produced on like call. The proofs of loss 
consisted of a statement not signed by the insured, and which did 
not contain the written portions of other policies on the property in- 
sured ; the jurat was signed by the notary, but his seal was not af- 
fixed thereto ; it was, however, immediately followed by a certificate 
of the same notary, signed by him, with his official seal affixed. 
The plaintiff himself then testified as to the loss, and the propor- 
tion of the amount agreed upon by way of compromise as the value 
of the whole property damaged or destroyed, chargeable to the 
policy in suit ; that the defendant company made no objection to 
the proofs of loss sent them ; that he did not hear from them after 
he sent the proofs ; that he wrote to them several times and drew 
upon them, but received no reply, 4nd they did not pay the draft; 
that he would have been glad to satisfy them if the proofs were 
not right; that he never received any notice from the company 
that the proofs were not right. 
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The defendants offered no evidence, but requested the judge to 
charge the jury : That the furnishing by the insured of a particular 
account and proofs of loss, in compliance with the requirements of 
the policy, is a condition precedent to recovery ; that the proofs of 
loss put in evidence are not such as the policy required, and that 
there was no evidence of any waiver, and the plaintiff was not enti- 
tled to recover. 

The learned judge declined so to charge and left the case to the 
jury without further instruction. Verdict for plaintiff, $808.28. {The 
plaintiff took this writ, assigning for error the refusal of the judge 
to charge as requested. 


James C. Sevres, Esq., for Plaintiff in Error. 


The proofs furnished were not a sufficient compliance with the 
condition of the policy, which was a condition precedent, and that was 
the end of the case, unless such proofs were waived. Commth. Ins. 
Co. vs. Sennett, 41 Pa. State Rep. (5 Wright), 161. The proofs were 
not signed and sworn to by the person sustaining the loss, which 
was essential. Ayres vs. Hartford Ins. Co., 17 Iowa, 176. The 
proofs were not signed by anyone ; there was no evidence that they 
were sworn to ; the jurat is signed by the notary, but there is no 
notarial seal. Act Decem. 14, 1854, sec. 2; Pamph. Laws, 1855, p. 
724; Act March 5, 1791, sec. 4; 3 Smith’s Laws, 6. 

The proofs do not contain copies of the written portion of the 
other policies ; and do not state how the fire originated. 

There was no evidence of waiver. The only testimony was plaint- 
tiff's own statement that he heard nothing from the company after 
sending them the paper as proofs of loss. This did not constitute a 
waiver of compliance with the condition. Beatty vs. Lycoming Ins. 
Co, 66 Pa. State Rep. (16 P. F. Smith), 9 ; Lycoming Ins. Co. vs. 
Updegraff, 40 id. (4 Wright), 311; Columbian Ins. Co. vs. Lawrence, 
2 Peters, 25, 53; Keenan vs. Missouri State Ins. Co., 12 Iowa, 
126 ; Ayres vs. Hartford Ins. Co., supra; Mueller vs. Southside 
Fire Ins. Co., 87 Pa. State Rep. (6 Norris), 399 ; Diehl vs. Adams 
County Ins. Co., 58 id. (8 P. F. Smith), 452; Ben Franklin Ins. 
Co. vs. Flinn, 39 Legal ‘Intel., 219. 


Spare & Atteman, Esgs., for Defendant in Error. 


As to waiver, cited Wood on Fire Ins., pp. 218, 700, 706, 715, 
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716, 717, 718,719, 721, 722, and notes; Tayloe vs. Merchants’ Fire 
Ins. Co., 9 Howard, U. S., 390, 403 ; Peoria M. & F. Ins. Co. vs. 
Lewis, 18 Ill., 583; Great Western Ins. Co. vs. Stadden, 26 IIL, 
360, 366 ; Ins. Co. vs. McDowell, 50 Ill., 120; Winnesheik Ins. 
Co. vs. Schueller, 60 Il., 465 ; Young vs. Hartford Fire Ins. Co., 
45 Iowa, 377; Walker vs. Metropolitan Ins. Co., 56 Me., 371; 
Marks vs. Farmers’ Ins. Co., 57 Me., 281; Patterson vs. Triumph 
Ins. Co., 64 Me., 503 ; Graves vs. Washington etc. Ins. Co., 12 Allen, 
391 ; Mercantile Ins. Co. vs. Halthouse, 43 Mich., 425 ; State Ins. 
Co. vs. Maackens, 38 N. J., 564 ; Hibernia Mutual Fire Ins. Co. vs. 
Meyer, 39 N. J., 482 ; Keeny vs. Home Ins. Co., 71 N. Y., 396 ; 
McMasters vs. Westchester etc. Ins. Co., 25 Wend., {379 ; Boynton 
vs. Clinton ete. Ins. Co., 16 Barb. (N. Y.), 254 ; Agtna Fire Ins. Co. 
vs. Tyler, 16 Wend., 401 ; Hynds vs. Schenectady etc. Ins. Co., 11 
N. Y., 554; Hartford Protection Ins. Co. vs. Harmer, 2 Ohio, 452 ; 
Home Ins. Co. vs. Cohen, 20 Grath., 312; Warner vs. Peoria ete. 
Ins. Co., 14 Wis., 318 ; O’Connor vs. Hartford Fire Ins. Co., 31 Wis., 
160 ; Girard Life Ins. ete. Co. vs. Mutual Life Ins. Co., 97 Pa. State 
Rep. (1 Outerbridge), 15, 24 ; Flanders on Fire Ins. (2d edit.), 593, 
595, 598 ; May on Ins. (Edit. 1882), § 468 ; Hine & Nichols’ Digest 
Ins. Decisions, p. 493 ; Clements’ Dig., § 17. 


Columbian Ins. Co. vs. Lawrence, 2 Peters, 25, cited by plaintiff in 
error was virtually overruled on a rehearing, 10 Peters, 507, and di- 
rectly repudiated in Tayloe vs. Merchants’ Ins. Co., 9 Howard, U. S., 
404, and the cases which have followed Columbian Ins. Co. vs. Law- 
rence, have fallen with it, among others Beatty vs. Lycoming Ins. 
Co., 66 Pa. State Rep. (16 P. F. Smith), 9 ; Keenan vs. Missouri Ins. 
Co., 12 Iowa, 26, all of which have been repudiated by late decisions 
in their respective States. : 


Perr Courram. 


All the errors assigned are to the refusal of the court to take the 
case for the consideration of the jury and to instruct them to find for 
the plaintiff in error. This view is based solely on the alleged insuf- 
ficiency of the proofs of loss. While there are some formal defects 
in the manner in which they were made ; yet we think they sub- 
stantially fulfill the requirements of the policy. It is true the nota- 
rial seal is not attached immediately opposite the jurat to which the 
notary has subscribed ; yet it is attached to the certificate directly 
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following. It may therefore be held to apply to both. The mere 
omission of the defendant in error to sign his name at the foot of the 
statement which he swore to be truthful, is not fatal to his proofs. 
He followed it up by writing to the company several times in regard 
to his claim, yet no suggestion was made to him of any defect in the 
proofs or request to cure any formal defects therein. The case was 
properly sent to the jury. 


Judgment affirmed. 





Mosley vs. Union Fire Ins. Co. 


SUPREME COURT OF VERMONT. 


Octroser Term, 1882. 


C. N. MOSLEY 
US. 


VERMONT MUTUAL FIRE INS. CO.* 


It is well settled that if a party insured calls upon the insurer to pay his loss, 
and the latter makes no specific objection to the form or sufficiency of such 
proofs of loss as are offered, or to the entire neglect to furnish such proofs, in 
season for the claimant to repair his error, but declines to pay the claim 
upon other grounds, he will be estopped from setting up defects m the 
proof of loss as a defense to the claim, being presumed to have waived 
them; or, the most that the insurer ‘can claim, is that the question of 
waiver may go to the jury. 

Policies are construed liberally in respect to the insured, strictly in respect to 
the company; thus where the subject of insurance was only ‘‘ goods and 
groceries,” and there was a clause in the pulicy, that the keeping of gun- 
powder for sale or on storage ‘‘upon or in the’premises insured,” the court 
held that the meaning of the word ‘“ premises,’’ as used in the policy was 
‘lands and tenements ;” that it did not include ‘‘ goods and groceries ;” 
and, therefore, if gunpowder had been kept on ‘ premises” not insured, it 
would not vitiate the policy. 

So, where the same policy contained this clause: ‘‘No camphene, burning- 
fluid,” etc., * * * ‘‘orany other inflammable liquid” * * ‘‘shall be 
kept for sale in any building hereafter insured in this company,” and it 

vas claimed that the plaintiff kept ‘“‘ gin” and “turpentine,” the court 
held it would not take judicial notice that ‘‘ gin” and ‘‘ turpentine’’ were 
‘‘inflammable liquids: that it was a question of fact for the jury ; and 
gave the same construction to the word ‘ building,” as to the word ‘‘ prem- 
lses”’ in its effect upon the policy. 

Misrepresentation must be material to the risk. If there is not a stipulation 
in plain and unambiguous terms in the insurance contract that any misrep- 
resentation of fact, no matter how immaterial, shall render it void, the 
rule is that it must be something material to the risk ; thus, when the 
policy included clothing ina stove, and the court charged that if the in- 


*From advance sheets of Vermont Report. 





Report of Decisions. [F.b., 


sured “‘ misstated the quantity or value of any of the kinds of these goods 
—as the number of overcoats or other articles—either through mistake or 
otherwise, it would not vitiate the policy, provided he stated correctly the 
value of the whole, and all were insurable in the same class and at the 
same rates ;” it was held, no error. 


Fraud in making proof of loss. Ifthe insured in good faith and as accurately 
and fully as he could stated his loss, a mistake in some particulars would 
not be fraud. 


Proof in support of character. In an action on a policy of insurance where 
the defendant’s evidence tended to show that the plaintiff burned his own 
building, and that he had committed perjury in his proof of loss, evidence 
of the plaintiff’s good character was admissible. 


Interest was properly allowed from a date nearly two months after the loss. 


Assumpsit upon two policies of insurance. Trial by jury, June 
Term, Addison County, 1881, Pierpont, Ch. J. presiding. Verdict 
for the plaintiff. 

The facts are sufficiently stated in the opinion of the court. 


Witson & Hatt, Joun W. Stewart and E. J. Ormsper, for the De- 
Sendant. , 


The contracts provide that the keeping of gunpowder for sale or 
on storage upon or in the premises insured without permission 
granted in the policies renders them void. No permission was 
granted or inserted in the policies. 

It was conceded that he kept it in his store for sale and had sold 
it as he had call for it. This was in direct violation of the express 
terms of the contracts, and hence rendered the policies void. Flan- 
ders Ins., p. 319; May Ins., sec. 156 ; Campbell vs. Charter Oak Ins. 
Co., 10 Allen, 213 ; Faulkner vs. Cent. Fire Ins. Co., 2 Bennett, 38 ; 
Jennings vs. Chenango Ins. Co., 2 Bennett, 437; Powers vs. N. E, 
Mutual Life Association, 50 Vt., 634; Boutelle vs. Westchester Fire 
Ins. Co., 51 Vt., 4. 

The court erred in the construction of this by-law, by holding that 
the words “upon or in the premises insured,” referred to the build- 
ing and had no application to the stock of goods in the building. 
The term premises relates to and means the stock of goods which 
was the only subject of said contract. Burrill’s Law Dict.; Hewton 
vs. Ewbank, 4 Camp., 89 ; May Ins., sec. 174; 81 N. Y., p. 273. 

Keeping gunpowder, turpentine and intoxicating liquor for sale 
materially enhanced the risk. These articles are not within any pur- 
pose for which plaintiff declared he used or occupied the store, 
Pierce vs. Empire Ins. Co., 62 Barb., 636; Brink vs. M. & M. Ins, 
Co., 49 Vt., 442. 
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If there was any doubt that keeping of gunpowder, turpentine 
and intoxicating liquor for sale with a stock of dry goods and grocer- 
ies was material and increased the risk, the question should have 
been submitted to the jury. Carrigan vs. Lycoming Ins. Co., 53 Vt., 
418 ; 20 N. H., 551 ; s. c. in 2 Bennett, 548. 

As to the effect of false representation made at the time the con- 
tract was made, see May Ins. (2d Ed.) ss. 181, 184 ; Carpenter vs. 
American Ins. Co., 1 Bennett, 762 ; Valton vs. Nat. Life Ins. Co., 20 
N. Y., 32 ; Burritt vs. Saratoga Mut., 5 Hill, 188 ; Clark vs. Manu- 
facturers’ Ins. Co., 8 How., 245; 1 Phillips Ins. ss. 529, 530, 541 ; 
Farmers’ Mutual vs. Marshall, 29 Vt., 23; Kimball vs. AXtna Ins. Co., 
9 Allen, 554 ; Campbell vs. N. E. Mut. Life Ins., 98 Mass., 389. 

Evidence of the plaintiff's character not admissible. 1 Phil. Ev. 
(5th Ed.), 637 ; Dillaber vs. Ins. Co., 69 N. Y., 256 ; Wright vs. Mc- 
Kee, 37 Vt., 161 ; Schmidt vs. N. Y. Ins. Co., 1 Gray, 529, 535 ; 
Goff vs. St. John, 16 Wend., 646 ; Fowler vs. Adtna Fire Ins. Co., 1 
Bennett, 179. 


KE. R. Harp and H. Batxarp, for the Plaintiff. 


If the company based its refusal to pay the plaintiffs loss alone 

upon his alleged “ misrepresentation, fraud and false swearing ” in 

_., his proofs, it was a waiver of compliance with any of the require- 
= ments of the by-law ; or, if the defendant specified certain other 
; deficiencies in the proof, all requirements of the by-law, not so speci- 
“ fied, were waived, and to the extent of such waiver the plaintiff 
_ was legally excused from complying with the provisions of the by- 
— law. Wood Ins., 716, 717, 730, note; May Ins., sec. 468; Franklin 
” Fire Ins. Co. vs. Updegraff, 43 Pa,, 350 ; Noyes vs. W. County Ins. 
=) Co., 30 Vt., 659; Smith vs. Am. Ins. Co. 34 Wis.; Graves vs, 
“am, Wash. M. I. Co., 12 Allen, 391 ; Wood Ins., 716, 718, 719 ; McMas- 
mye ter vs. W. C. M. L. Co., 25 Wend., 379 ; Autna Ins. Co. vs. Tyler, 16 
°  Wend., 385, Forfeitures are not favored. May Ins., sec. 174; 
r= Wood Ins., 177. The by-law against keeping gunpowder “upon or 
2 in the premises” is inapplicable to this case. May Ins., 245, 262 ; 
; <> 4 Bennett Ins. Cas., 140; Burrill vs. Ch. Ins. Co., 1 Edm. (N. Y.), 
_ Ins. Cas., 233 ; Moore vs. Ins. Co., 29 Me., 97. The by-law respect- 


= - ing inflammable liquids applies only to the keeping etc. in a build- 
‘ m » ing insured. May Ins., 245, 263; Leggett vs. Ins. Co., 4 Bennett, 
Ins. Cas., 140. The keeping of such small quantities of gunpowder 


etc. as was shown in this case would not vitiate the policy. Carri- 





100 Report of Decisions. [ Feb. 


gan vs. Ins. Co., 53 Vt., 418 ; Wood Ins., p. 840. It was competent 
for the jury to find the fact from their general knowledge that gun- 
powder was an article “usually kept.” Craver vs. Hornberg, 26 
Kans.; 1 Gray, 592. Evidence of plaintiff's character was admissi- 
ble. State vs. Roe, 12 Vt., 93 ; Sweet vs. Sherman, 21 Vt., 23. 


Royce, C. J. 


This was an action of assumpsit, declaring upon two policies of in- 
surance issued by the defendant to the plaintiff. One of said poli- 
cies is for $800, expressed to be “on dry goods and groceries in 
building described in Bridport ;” and the other, for $1,600, “on 
goods in building described in Bridport.” The policies have printed 
upon them, under the head of “extracts from the by-laws,” certain 
conditions which are made a part of the contract of insurance, and 
among these “ extracts ” are the following :— 

“The keeping of gunpowder for sale or on storage, upon or in the 
premises insured, without a request in the application and express 
permission in the policy, shall render it void ;” and, “ No camphene, 
burning-fluid, spirit, gas, or any other inflammable liquid [except 
kerosene] shall be kept for sale in any building hereafter insured in 
this company, without written permission ; and in no case shall it 
be drawn for use by artificial light without rendering the policy 
void ;” also, “ All persons insured by this company, and sustaining 
loss or damage by fire, are forthwith to give notice thereof to the 
company, and within thirty days after said loss to deliver in a partic- 
ular account in detail of such loss or damage, signed with their own 
hands, and verified by their oath or affirmation, and also, if re- 
quired, their books of account and other proper vouchers. They 
shall also declare on oath whether any and what other insurance has 
been made on the same property, and whether they were the own- 
ers of the property at the time of the loss. If there be any misrep- 
resentation, fraud or false swearing, the claimant shall forfeit all 
claim by virtue of his policy.” 

The main questions raised here are based upon the requests to 
charge. The first of these, founded on the last-quoted condition in 
the policy, was as follows :— 

“JT. The plaintiff cannot recover in this action ; because he has 
not shown compliance with the conditions of policies, and the acts 
of incorporation, by-laws and application which constitut2 the con- 
tract. First, he did not within thirty days after his loss, declare in 
writing signed by him and upon his oath that he had lost any goods 
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by fire ; second, that he was the owner or had any interest in the 
goods ; third, whether any and what other insurance had been made 
on the goods.” 

Without going into the refinements of counsel upon this point, 
we deem it sufficient to say that this requirement, being for the 
benefit of the conpany, could be waived or modified by the com- 
pany ; and it is well settled, both upon principle and authority, that 
if a party insured calls upon the insurer to pay his loss, and the lat- 
ter makes no specific objection to the form or sufficiency of such 
proofs of that loss as are offered, or, to the entire neglect to furnish 
such proofs in season for the claimant to repair his error, but de- 
clines to pay the claim upon other and different grounds, specify- 
ing them, he will be estopped from thereafter setting up defects in 
the proof of loss as a defense to the claim, being presumed to have 
waived them. Certainly the most that can be claimed by an insurer 
in such a case, is that the question may go the jury, under proper 
instructions, as to whether there was in fact such a waiver. Noyes 
vs. Ins. Co., 30 Vt., 659; Farmers’ etc. Ins. Co. vs. Meckes [Pa., 
1881], 12 Rep., 314; Palmer vs. St. Paul ete. Ins. Co. [Wis., 
1878] 6 ib., 413 ; Goodwin vs. Mass. etc. Ins. Co., 73 N. Y., 480; 
Prentice vs. Knickerbocker Life Ins. Co., 77 N. Y., 483; Brink vs. 
Hanover Fire Ins. Co., 80 N. Y., 108; Aitna Ins. Co. vs. Tyler, 16 
Wend., 385 ; McMaster vs. Westchester Ins. Co., 25 ib., 379; 6 
Cush., 440 ; Kernochan vs. Bowery Ins. Co., 17 N. Y., 428 ; Child vs. 
Sun Mut. Ins. Co., 3 Sand., 42; Graham vs. Firemen’s Ins. Co., 21 
Alb. L. J., 98 ; Ins. Co. vs. Stauffer, 9 Casey, 397 ; Ins. Co. vs. Sen- 
nett, 41 Pa. St., 161 ; Coursin vs. Ins. Co., 46 ib., 323 ; Buckley vs. 
Garrett, 47 ib., 204 ; Ins. Co. vs. Taylor, 23 P. F. S., 343 ; Ins. Co. 
vs. Todd, 2 Norris, 272 ; Crawford etc. Ins. Co. vs. Cochran [Pa., 
1879], 7 Rep., 758 ; Harriman vs. Queen Ins. Co., 49 Wis., 71 ; En- 
terprise Ins. Co. vs. Parisot, 35 Ohio St., 35 ; Home Ins. Co. vs. Bal- 
timore Warehouse Co. [U. 8. Supt. Ct., 1877], 16 Am. L. Reg. N. S., 
162 ; Norwich ete. Trans. Co. vs. Western Mass. Ins. Co., 6 Blatchf., 
241; Bennett vs. Maryland Fire Ins. Co. [U.S. Dist. Ct., N. D. N. 
Y., 1878], 17 Alb. L. J., 363, and authorities cited in these. 

In the case at bar there was evidence tending to show a more or 
less faulty compliance with the condition relating to proofs of loss, 
and evidence tending to show that no objection was made by the 
company, at least within the thirty days after the loss, to the form or 
sufficiency of these proofs ; but, that the refusal of the company to 
pay, when brought to the knowledge of the plaintiff, was expressed 
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to be upon other grounds. All this evidence was submitted to the 
jury by the learned chief justice with instructions in which we find no 
error; and the findings which the jury must have made, having legit- 
imate evidence upon which to rest, and being vitiated by no error 
in the instructions of the court, cannot be disturbed. 

The defendant’s second request was that the court should charge 
the jury that “the plaintiff cannot recover because it appears from 
the evidence he furnished the defendant of his loss, and of his bills 
and books, that he kept on sale in said store, intoxicating liquor, 
turpentine and gunpowder, which by the express terms of the con- 
tract rendered the policy void.” The conditions in the policy upon 
which this request is founded have been quoted above. They are 
conditions of forfeiture, inserted for the benefit and protection of the 
insurer. Says Colt, J., in the recent case of Turner vs. Meriden 
Fire Ins. Co., U. S. C. Ct. Dist. of R. IL, 22 Am. Law Reg. N.S., 275: 
“We believe the general rule, that conditions in insurance policies 
inserted for the benefit of the company should be strictly construed 
against it, to be a sound one ;” and Hughes, J, in American Basket 
Co. vs. Farmville Ins. Co., U. S. C. Ct. Dist. of Va., 8 Rep., 744, says, 
policies of insurance differ somewhat from other contracts in respect 
to the rules of construction to be applied to them. “They are uni- 
partite. They are in the form of receipts from the insurers to the 
insured, embodying covenants to compensate for losses described. 
They are signed by the insurer only. In general the insured never 
sees the policy until after he contracts and pays his premium, and he 
then most frequently receives it from a distance, when it is too late 
for him to obtain explanations or modifications of the policy sent 
him. The policy, too, is generally filled with conditions inserted by 
persons skilled in the learning of the insurance law, and acting in the 
exclusive interest of the insurance comp-ny. Out of these circum- 
stances the principle has grown up in the courts that these policies 
must be construed liberally in respect to the persons insured, and 
strictly with respect to the insurance company.” See also Ins. Co. 
vs. Wilkinson, 13 Wall., 232 ; Willis vs. Hanover etc., Ins. Co., 79 N. 
C., 285 ; Franklin Fire Ins. Co. vs. Updegraff, 43 Pa., 350, and au- 
thorities cited ; also the remarks of Powers, J., in Brink vs. Mer- 
chants etc. Ins. Co., 49 Vt., 442, on page 457. The New York Court 
of Appeals, in passing upon the proposition that a clause in an in- 
surance policy providing that the policy should become void “If the 
property shall hereafter become encumbered in any way ” without 
consent of the company, covered the case of an incumbrance by way 
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of a judgment in favor of a third person, say : “To so construe it 
would defeat the contract of insurance in cases which could not have 
been contemplated. The defendant is claiming a forfeiture. When 
a clause in a contract is capable of two constructions, one of which 
will support and the other defeat the principal obligation, the former 
will be preferred. Forfeitures are not favored; and the party claim- 
ing a forfeiture will not be permitted, upon equivocal or doubtful 
clauses or words contained in his own contract, to deprive the other 
party of the benefit of the right or indemnity for which he con. 
tracted.” Baley vs. Homestead Fire Ins. Co. [N. Y., 1880], 9 Rep., 
578. 

The language of the first forfeiture clause in the policy in this case 
is, that the keeping of gunpowder for sale or on storage “ upon or in 
the premises insured” shall render it void. The subject of the in- 
surance is “ goods” in the one policy ; “dry goods and groceries,” 
in the other. We are not referred to, nor have we been able to find 
any adjudged case, or other recognized legal authority, which gives 
to the word “ premises,” (except as used in conveyancing and the 
drafting of pleadings ete.( any other legal definition than the one 
time-honored and generally understood, of “lands and tenements.” 
Nothing is insured by the policies in this case that comes within that 
definition. In order to give the clause the construction contended 
for by the defendant as applicable to.this case, we must add a new 
meaning to the word “premises,” and say that it means not only 
“lands and tenements,” but “dry goods and groceries.” We must 
go even further than this, and alter the very words of the contract, 
because the context is inconsistent with such a definition of the word 
“ premises,” the prepositions both being inappropriate. The skilled 
draftsman who formulated these by-laws would scarcely have prohib- 
ited the keeping of gunpowder “ upon or in the dry goods and gro- 
ceries insured ;” and we would therefore have to say that “upon or 
in” is equivalent to “among” or “in the same building with,” 
which would be directly in the teeth of the great lexicographers, 
who tell us that the distinctive meaning of “ upon” is “ not under,” 
and of “in” “not outside of.” That the taking of such liberties 
with the language of a contract which is plain, unambiguous and ap- 
posite, each word having a perfectly well-established and understood 
meaning, would be allowable under any circumstances is matter of 
grave doubt. In the present case it would be not only giving an 
exceedingly liberal construction to the language of the contract, but 
straining that language to, if not beyond, its utmest tension in fa- 
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vor of the insurer instead of the insured, which, in view of the well- 
established rules and principles of the law, and the authorities above 
cited, as well as many others to the same effect, which might be re- 
ferred to were cumulative authority necessary, we think would be 
wholly unjustifiable. 

The other subdivisions of this request are founded upon the clause 
against “inflammable liquids” above quoted. It is claimed by the 
defendant that the case shows a keeping for sale by the plaintiff of 
certain small quantities of “ turpentine ”and “ gin,” while the plaint- 
iff denies that this is established by the evidence. Without at- 
tempting to settle this controversy, it is sufficient to say that neither 
“turpentine” nor “gin” are referred to in the prohibition, unless 
they come within the general term, “other inflammable liquid.” 
The burden is upon the insurer to show that they did come within 
this description if he would avoid liability by reason of their having 
been kept. We find nothing in the case to indicate that any evi- 
dence was adduced tending to show that the turpentine and gin 
referred to were “ inflammable liquids.” The defendant strenuously 
contends that the jury ought not to be permitted to draw upon 
their own knowledge of whether gunpowder is an “article usually 
kept in a country store,” but should find the fact only upon evi- 
dence adduced before them. If this proposition is sound, pari ra- 
tione there was nothing to justify the jury in finding that turpentine 
and gin were “inflammable liquids.” Indeed it has been expressly 
held by the Supreme Court of Pennsylvania that the court will not 
take judicial notice that benzine is of like nature with camphene or 
spirit gas in point of inflammability or explosiveness ; but that it is 
a question of fact to be found by a jury “upon evidence.” Mears 
vs. Humboldt Ins. Co. [Pa., 1879], 21 Alb. L. J., 114. See also 
Willis vs. Hanover etc. Ins. Co., 79 N. C. But by reference to the 
clause it will be seen that the keeping of inflammable liquids is pro- 
hibited only in any building insured. To construe “building” to 
mean “dry goods and groceries,” or, add to the language of the con- 
tract so as to make it read, “in any building insured or any build- 
ing in which are goods insured,” would certainly be no more 
justifiable than to take the liberties suggested with the gun- 
powder clause. There was no error of which the defendant can 
complain, therefore, in the charge of the learned judge upon these 
points. As is said in the case of Mears vs. Humboldt Ins. Co., supra, 
it is to be presumed that if the company had intended these forfeit- 
ure conditions to apply to this risk, it would have so altered the lan- 
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guage of the contract as to make them applicable, plainly and unam- 
biguously, as could easily have been done. The plaintiff would then 
have had the meaning of the company plainly before him, and could 
have accepted or rejected the contract, understanding just what he 
had to expect. 

The defendants third and fourth requests were as follows:— 

“When the plaintiff applied to Grovenor, defendant’s agent, for ad- 
ditional insurance, he was bound to state fairly and honestly in the 
application, the value of the goods he wanted insured, and to an- 
swer correctly and without misrepresentation, any inquiry of said 
agent, in respect to matters material to the risk ; and if the plaintiff 
purposely or through negligence misrepresented his stock or its value 
he cannot recover. It is an implied condition of the contract of in- 
surance, that it is free from misrepresentation or concealment, 
whether fraudulent or through mistake. The plaintiff cannot avoid 
the effect of any misrepresentation or concealment, because the 
agent. had an opportunity to inspect the goods. If the jury find as 
defendant’s evidence tends to show that the plaintiff represented to 
Grovenor, when he applied for the policy of $800, that he had pur- 
chased $1,000 of ready-made clothing, and four or five hundred dol- 
lars of dry goods, and put them in the store, and that it was untrue, 
the plaintiff cannot recover anything on the last policy.” 

The non-compliance with this request by the learned Chief Justice 
which is complained of as error, was, in substance, that he instructed 
the jury that if, when the plaintiff made application for the second 
policy and represented to the defendant’s agent the amount and kind 
of goods he had on hand, upon which the additional insurance was 
desired, he misstated the quantity or value of any of the kinds of 
these goods—as the number of overcoats or other articles—either 
through mistake or otherwise, it would not vitiate the policy provided 
he stated correctly the value of the whole, and all were insurable in 
the same class and at the same rates. The charge was, in substance 
and effect, that the misrepresentation must be of something material 
to the risk in order to avoid the policy. It is undoubtedly compe- 
tent for an insurance contract to be so drawn as that it shall become 
void if the applicant makes any misrepresentation of fact, no matter 
how immaterial, and if such is the plain language it will be enforced. 
Boutelle vs. Ins. Co., 51 Vt., 4. The policies in question contain no 
such stipulation with regard to the application itself, and certainly 
none with regard to oral representations which may be made to the 
agent at the time of making the application. In the absence of such 
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stipulation in the policy, in plain and unambiguous terms, the rule is 
well settled as laid down in the charge, that such misrepresentations 
will not avoid the policy unless material to the risk. Barteau vs. 
Pheenix Ins. Co. [N. Y., 1876], 3 L. & E. Rep, 303 ; Lycoming Ins. 
Co. vs. Ruben [Ill], 1 ib., 112 ; Ryan vs. Ins. Co. [Wis., 1879], 20 
Alb. L. J., 236. 

With regard o the proofs of loss, the defendant requested the 
court to charge that: “If the jury find that plaintiff, in making his 
statement of loss to the defendant, or in his preliminary proof of said 
loss, was guilty of any fraud or false swearing, he cannot rocover ;” 
and, “ if the jury find that in making his proof of loss (if such it is) 
under the provisions of the policy of October 10th, 1879, the plaintiff 
has been guilty of any fraud, false swearing or misrepresentation, he 
is not entitled to recover thereunder.” The court instructed the 
jury, in substance, that under these requirements in the policy they 
must find that the plaintiff in good faith, and as accurately and fully 
as he could, to the best of his knowledge and belief, truly stated his 
loss ; but, that if in such statement he might have made a mistake 
in some particulars, that would not come within the true meaning of 
the language of the contract. A more strict requirement than this 
would demand of human testimony and human accuracy more than 
they are capable of ; and to hold that a man testifying in good faith 
and to the best of his knowledge and belief would be guilty of mis- 
representation, fraud or false swearing, because, being human and 
fallible, he might be mistaken in his statement of some fact which he 
honestly believed to be as stated by him, would reverse the old 
maxim lex non cogit ad impossibilia, and probably render of no effect 
nine tenths of the insurance policies in force throughout the country, 
Hunchberger vs. Ins. Co., 5 Biss., 106 ; Sibley vs. St. Paul etc. Ins. 
Co. [U. 8. C. Ct. N. D. IIL, 1879], 8 Rep., 808 ; Mack vs. Lancashire 
Ins. Co. [U. 8. C. Ct. Mo., 1880], 10 ib., 800 ; Farmers, etc. Ins. Co., 
vs. Meckes, supra ; Dodge vs. Ins. Co. [Wis. 1880], 22 Alb. L. J., 118, 
and cases cited. 

The requests to charge were numerous and minute ; and with re- 
gard to those not covered by what has been said we deem it suflicient 
to say that from a careful examination of the charge we are satisfied 
they were complied with as far as the defendant was entitled to have 
them. 

The defendant excepted to the admission of testimony offered by 
the plaintiff in support of his character for honesty, integrity and 
truthfulness. To determine the question of the admissibility of that 
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evidence it is necessary to see how far the evidence which had been 
put in by the defendant had tended to impeach the character of the 
plaintiff in these particulars. That evidence tended to show not only 
that the plaintiff burned the building in which the insured goods 
were situate, but that he was guilty of perjury in making out his 
sworn statement ot loss; and it was to meet and counteract the 
effect of that evidence that the evidence as to character was al- 
lowed. 

The objection that was made to the testimony was “that defendant 
had introduced no impeaching testimony of plaintiff's character.” No 
objection appears to have been made to the form of the questions or 
answers, and the court was required to rule upon the question of the 
admissibility of the evidence under the specific objection made. If 
the testimony put in by the defendant tended to impeach the charac- 
ter of the plaintiff for truthfulness, the evidence offered to sustain 
his character in that respect was admissible ; that testimony, tenaing 
to show that he had sworn falsely upon a material matter then in 
issue and on trial, would have that tendency cannot be doubted. It 
was decided in State vs. Roe, 12 Vt., 93, in Paine vs. Tilden, 20 Vt., 
554, and in Sweet vs. Sherman, 21 Vt., 23, that where evidence had 
been introduced tending to impeach the character of a witness for 
truth, testimony might be introduced to sustain his general good 
character for truth, There was no error in admitting the evidence. 

By the provisions of section seven of the act incorporating the 
defendant, the plaintiff would be entitled to interest on the amount 
of loss or damage found to have been sustained by him from the 
time of its happening. The defendant has no ground of complaint, 
therefore, of a verdict and judgment charging it with interest only 
from a date nearly two months subsequent to the date of the loss. 

The judgment is affirmed. 
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A foreign receiver of an insolvent insurance company may sue, and sustain an 
action, in this State, to recover assessments on premium notes, no creditor 
having intervened to prevent the prosecution of the suit. 

Special pleas setting up false representations as to the financial condition of an 
insurance company, are not bad as amounting to the general issue. 

A plea is not argumentative in alleging: ‘‘ Wherefore the said defendants say 
that said premium note was and is void.” 

The declaration was fatally defective in not alleging that the plaintiff com- 
pany had obtained a license which was in force, to transact insurance busi- 
ness at the time the contract was entered into Without the license required 
by the statute the company could not enter into a legal contract. Facts 
necessary to show a legal cause of action should have been averred. 

A plea may by a direct admission of facts omitted or obscurely expressed, 
aid the declaration ; but, if this plea admits that a license had been ob- 
tained, it does not admit that it was in force when the contract was 
made. The plea does not directly admit that a license had been obtained 
at any time. 

Fraudulent representations as to the financial condition of an insurance com- 
pany, and thereby inducing the defendant to enter into the contract, may 
be a full defense to an action to recover assessments. 

An insurance contract made by a foreign insurance company before it has 
complied with the statute of this State, and obtained a license, filed a 
copy of its by-laws with the Secretary of State, and become responsible for 
the acts and neglects of its agents, is void. 

R. L., ss. 3,610, 3,618, foreign insurance companies construed, 


* From advauce sheets of Vermont Rep. 
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General and special assumpsit to recover assessments on pre- 
mium notes. 


Cuartes W. Porter, for Plaintiff. 


The action was properly brought in the name of the company. 
Yeager vs. Wallace, 44 Pa. St., 294; King vs. Cutts, 24 Wis., 627. 
The receiver was a statutory assignee, and is authorized “ to pros- 
ecute and defend suits in the name of the corporation.” Rob. Dig., 
172 ; Cuykendall vs. Miles, 26 Alb. L. Jour., 7. 

This receiver, an officer of the court of the State of Pennsyl- 
vania, being by the laws of that State empowered to collect the 
assets of the plaintiff company, may maintain suits to collect such 
assets in this State, when no creditors claim the assets adversely 
to the receiver. Hurd vs. City of Elizabeth, 41 N. J. L., 1 ; Runk 
vs. St. John, 29 Barb., 585 ; Lx parte Norwood, 7 Biss., 511 ; Pur- 
ple & Burrows, Admrs., vs. Whitehead, 49 Vt., 187; Bank vs. 
McLeod, 27 Alb. L. Jour., 78. See 97 U. S., 628, 697; Hale vs. 
Lawrence, 23 N. J. L., 416. It was not necessary to allege in the 
declaration that the plaintiff company had complied with the laws 
of the State, or was licensed at the time the premium note was 
given to transact business in this State. May, Ins. s. 590; Wil- 
liams vs. Cheney, 3 Gray, 215; 72 Ind., 95; Heyn vs. Farrar, 36 
Mich., 261. Even if it ought to have been alleged, the omission 
is aided by the allegation in the last special plea as to the license 
to the company. Rob. Dig., 536, s. 144 ; Chitty Pl. 703, 705, and 
notes. The first special plea amounts to the general issue. Pot- 
ter vs. Stanley, 1 D. Chip., 243 ; Chitty Pl, 492. And it does not 
show a defense. If good cause existed for rescinding the con- 
tract for fraud, it was the defendant’s duty to surrender the policy 
and relieve the company from the risk. If loss had occurred, the 
company would have been liable. 58 Ill, 440 ; Ins. Co. vs. Wood- 
ward, 83 Pa. St., 877. Whether a statute prohibiting an act ren- 
ders a contract made in contemplation of the act void depends on 
whether, in view of the whole statute, the makers meant that the 
contract should be void in the sense that it could not be enforced. 
Harris vs. Runnells, 12 How., 79 ; Pangborn vs. Westlake, 36 Iowa, 
546 ; Mining Co. vs. Bank, 6 Otto, 641; Bank vs. Matthews, 8 
Otto, 627. See May, Ins., s. 552; 81 Pa. St., 349. 


Hartan W. Kemp and Joun H. Senter, for Defendants. 


Receivers, whether appointed as this receiver was, under the 
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statute by the court, or under the rules and practice of chancery, 
have no extra territorial power of official action. The court ap- 
pointing them can confer no authority to enable them to go into 
a foreign jurisdiction to take possession of the corporation’s prop- 
erty. Booth vs. Clark, 17 How., 312; Farmers & Mechanics’ Ins. 
Co. vs. Needles, 52 Mo., 17; Mosby vs. Barry, 52 Texas, 396 ; 
Edwards Receivers, 6 et seq ; High Receivers, 239 ; Story, Conf. L., 
s. 513. Administrators have no authority outside of the State in 
which they are appointed. Cutter vs. Davenport, 1 Pick., 81 ; 
Dixon vs. Ramsey, 3 Cranch, 318; Riley vs. Riley, 3 Day (Conn.), 
74; Mason vs. Nutt, 19 La. Ann., 41; Stearns vs. Burnham, 5 Me., 
261 ; Sabin vs. Gilman, 1N. H., 193; Pond vs. Makepeace, 2 Met., 
115. The plaintiff must allege all that is essential to his right of 
action. Gould Pl, c. 4,8. 7. The declaration is fatally defective in 
that it does not allege that the plaintiff had a license as required 
by statute. Kent vs. Lincoln, 32 Vt., 591; Gould Pl, c. 4, ss. 
13, 12. The pleas do not amount to the general issue. 1 Chit. 
PL, 480, 526; Gould PL, c. 6, ss. 44, 56, 72, 80, 94; Lawe Pl, 
586; Reed vs. Ins. Co., 54 Vt., 413 ; Cummins vs. Boyd, 83 Pa, 
St., 372; Maggs vs. Ames, 13 E. C. L., 593 ; nor are they argu- 
mentative. 3 Chit. Pl., 964, 968b., 975a., 983. 


Royce, C. J. 


The above cases were heard together. The first question made in 
arguinent is as to the right of the plaintiff to sue in its corporate 
name. When the receiver was appointed for the plaintiff, in 1881, 
there were statute laws in Pennsylvania, in which State the plaint- 
iff corporation was located, which made it the duty of certain desig- 
nated courts and judges, when it should be made to appear in the 
manner required by the statutes that any insurance company was 
insolvent, or the interests of the public so required, to decree a disso- 
lution of such company and a distribution of its assets, and, if nec- 
essary, to appoint a receiver to take charge of its estate and 
effects and collect the debts and property due and belonging to it, 
with the power to prosecute and defend suits in the name of the cor- 
poration or otherwise,,and do all other acts which might be done 
by said corporation, if in being, that were necessary for the final set- 
tlement of the unfinished business of the corporation. It is alleged 
that at a session of the Court of Common Pleas held in and for 
the county of Lycoming on the 9th day of October, 1881, it appear- 
ing that the assets of the plaintiff company were not sufficient for 
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carrying on its business, it was ordered to be dissolved, and J. 
A. Beecher (who is prosecuting these suits in the neme of the plaint- 
iff), was appointed receiver, with the customary powers given to such 
an officer, and in accordance with the act of the Assembly of the 
State of Pennsylvania in such case made end provided. By virtue 
of the act referred to in the order making the appointment, the 
right was conferred upon the receiver to prosecute suits in the 
name of the corporation as far as the court could confer power. The 
general rule is, that the jurisdicticn of a receiver is limited to the 
jurisdiction making the appointment ; but exceptions have been fre- 
quently recognized to that rule, growing out of the ccndition of the 
prcperty of which he has been appointed receiver, the order making 
the appointment and the necessity of according to him extra-territo- 
rial -urisdiction. In Ellis vs. Boston ete. R. R. Co., 107 Mass., 1, 
an order for the appointment of a receiver of the entire line of the 
defendant company’s road, which extended from Boston, Mass., to 
Fishkill, N. Y., was affirmed. The same question was so decided 
in Wilmer vs. Atlantic ete. Co., 2 Woods, 418, in which case the 
court say : “ We think the courts of other jurisdictions would feel 
constrained, as a matter of comity, to afford all necessary aid in their 
power to put the receiver of the court in possession.” In Bagby vs, 
Atlantic etc. R. R. Co., 86 Pa. St., 291, the right of a foreign receiver. 
to sue in Pennsylvania was affirmed. In Hurd vs. City of Elizabeth, 
41 N. J. L., 1, it was decided that the legal effect of the appointment 
of a receiver in a foreign jurisdiction in transferring to him the 
right to collect the property passing under his control by virtue of 
such office, will be so far recognized by courts of this State (New 
Jersey), as to enable such officer to sustain a suit for such recovery. 
The cases where this right has been denied have generally been 
where creditors in the foreign jurisdiction have intervened. In such 
cases the courts have held that they would not allow the property 
of the receivership to be removed from their jurisdiction or ap- 
propriated by a receiver appointed in a foreign jurisdiction until 
the claims of citizens resident in the jurisdiction where the prop- 
erty is situate, were satisfied. Here, as we have seen, all the ef- 
fects of the company passed to the receiver. No creditor has 
intervened to prevent the prosecution of the suit, or asserted any 
claim to what may be realized from its prosecution. Upon principle 
and authority we think the suit may be prosecuted in the name of 
the plaintiff. 

It remains, then, to be determined whether upon the demurrer to 
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the pleas they are to be held sufficient in form and good in sub- 
stance. The special causes of demurrer assigned to the second plea 
are that it amounts to the general issue, and is argumentative in al- 
leging : “ Wherefore the said defendants say that said premium ncte 
was and is void.” As we construe the plea, it substantially admits 
the making of the contract declared on and sets up matter in avoid- 
ance of it by stating that the defendant was induced to make it by 
the fraudulent representations made to him as tothe financial con- 
dition of the company. It is elementary that such a defense may be 
specially pleaded. Chit. Pl, 480 and 526; Gould Pl. c. 6, ss. 44, 
56, 70, 72 and 80; Read vs. Ins. Co., 54 Vt., 418. And the fact that 
the defendant may avail himself of the came defense under the plea 
of the general issue does not necessarily preclude him from pleading 
it specially. See authorities before cited. When it is considered 
that it is to the advantage of the plaintiff that the defense should 
be specifically set out in a special plea, the court will not be astute in 
discovering or inventing technical reasons to deprive the defendant 
of the benefit of such a plea. Neither is the plea rendered argu- 
mentative by the use of the words specified in the demurrer. The 
word “ wherefore ” is defined as meaning “for which reason ;” and 
applying that meaning, the averment would read, “ for which reason 
the defendants say tkat the premium note described in the declara- 
tion was and is void in law.” The word “which” refers to the rea- 
son before stated in the plea, and the averment states a conclusion 
of law. It is not a professed averment of any issuable fact and leaves 
nothing to be ascertained by inference or argument. 

The demurrer reaches back to the first substantial defect in the 
pleadings. It is claimed that the declaration is defective in not al- 
leging that at ihe time of entering into the contract declared upon, 
the plaintiff company was licensed to transact insurance business in 
this State. The constitutional right of the Legislature’ to pass such 
laws upon the subject of foreign insurance companies as were in 
force at the time the contract was entered into, is admitted. It was 
provided by statute then existing, s. 3,610, R. L., that it shall not be 
lawful for any foreign insurance company to transact insurance busi- 
ness in this State, unless such company shall first obtain a license of 
the insurance commissioners authorizing the company to do so. The 
obtaining of such a license was made a condition precedent to the 
right of the plaintiff to enter into a legal contract. When the right 
of a contracting party to make a contract is dependent upon his 
compliance with the requirements of a statute of the State which 
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prescribes duties to be performed by such party as a condition pre- 
cedent to his right to make the contract, he must aver and prove a 
compliance with such requirements ; he must set forthin his decla- 
ration all such facts as are necessary to show that he has a legal cause 
of action ; and to show a legal cause of action it must appear that he 
had the legal right to make the contract upon which the action is 
predicated. Kent vs. Lincoln, 32 Vt., 591. 

The declaration is fatally defective in not alleging that the plaintiff 
company had obtained a license which was in force, to transact in- 
surance business at the time the contract was entered into, unless 
the defect is cured by the last plea. The language which it is 
claimed has that effect is that, “before obtaining or receiving a 
license from the insurance commissioners authorizing said plaintiff 
to transact insurance business in this State, and before entering into 
the contract declared upon,” etc. This, it is claimed, is to be con- 
strued as an admission that such a license had beenobtained. Treat- 
ing it as such an admission, it does not cure the defect complained 
of. It was not enough to allege that the plaintiff company had ob- 
tained a license ; it should have been alleged that it had a license 
which was in force at the time the contract was entered into. In 
Ralston vs. Strong, 1 D. Chip., 287, it is said by Judge Chipman 
that a plea may, by a direct admission of facts omitted or ob- 
scurely expressed, aid the declaration. That we think expresses 
the true rule; and applying it to the language here used, there 
was no such admission made that a license had been obtained at 
any time, so that the defect in the declaration was not cured by the 
plea. The case might well be disposed of by adjudging the declara- 
tion insufficient, but inasmuch as the whole case has been elabor- 
ately and ably argued, we have thought best to consider the ques- 
tion of the sufficiency of the plea as a defense. 

The first special plea alleges, in substance, that the defendant was 
induced to enter into the contract declared upon by the false and 
fraudulent representations made to him by the plaintiff company 
in relation to its financial condition and solvency ; that it was repre- 
sented to him that the plaintiff company then had a large surplus of 
money in its treasury and was solvent ; that said representations 
were false, and that the plaintiff company did not have any surplus 
of money in its treasury, and was insolvent. The facts thus alleged 
being admitted by the demurrer, the defendants invoke the applica- 
tion of the principle that is as old as the common law—that fraud 
vitiates all contracts. Those facts constituted a full anc perfect de- 
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fense to the action. The question whether the contract was binding 
on the plaintiff company is not in issue and is not decided ; and 
we make no comment on that portion of the plaintiff's argument 
further than to say that it is not always competent for the party 
who has been guilty of a fraud on the other party to an agree- 
ment, to avoid the contract on that ground. Taylor vs. Weld, 5 
Mass., 116. 

The other pleas allege that the plaintiff company had not, at the 
time of the making of the contract declared upon, filed a certified 
copy of its by-laws with the Secretary of State, or become responsi- 
ble for the acts and neglects of its agents, as required by the stat- 
utes. The duty of the plaintiff company to comply with the law in 
those respects is conceded ; but it is claimed that a neglect to com- 
ply with it does not render the contract illegal so that it cannot be 
enforced. The claim made that a license is evidence that the party 
had done all that was necessary to his right to it need not be con- 
sidered, because it does not appear that a license had beeu obtained. 
The general rule is that a contract which is prohibited by law is an 
illegal contract, and a party entering into such a contract cannot en- 
force it. It is competent for the Legislature to determine the con- 
ditions upon which foreign insurance companies may transact busi- 
nes in this State. The conditions constitute a part of the law and 
they cannot qualify themselves to transact such business without 
complying with them. All business transacted by them without 
such compliance is an illegal business, and all contracts entered into 
as a part of such business are unenforceable. In Harris vs. Runnels, 
12 Howard, 79, it is said that, ‘“‘ Where a statute expressly prohibits 
an act, a contract in violation of its provisions is void.” It is in- 
sisted, however, that this case does not come within the above rule, 
because it is not within the intention of the statute. It is said in 
the case last cited, and re-announced in Mining Co. vs. Bank, 6 Otto, 
641, and Bank vs. Matthews, 8 ib., 627, that the whole statute must 
be examined to discover whether it intended to prevent courts of 
justice from enforcing contracts in relation to the act prohibited. 
Upon examination of the statutes we are satisfied that the intention 
was to. prevent the enforcement of contracts made by such compa- 
nies until they had complied with the law. Unless such was the 
intention, the legislation was of no avail, and such companies might 
disregard it with impunity. The principal ‘purpose of the statute 
was for the protection of the insured. In contracts of insurance the 
by-laws of the company are generally made a part of the contract ; 
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hence the necessity for the insured to have the opportunity of ascer- 
taining what they are, so that he may comply with them. It is like- 
wise important for him to know if the company is responsible for 
the acts and neglects of its agents, so that he may understand that 
when a representation is made to him by an agent, or an act is per- 
formed by such agent, he can rely upon it as a representation made 
or act performed by the principal. The conditions prescribed are, 
in our judgment, eminently reasonable, proper and just, and 
such as no solvent, responsible company has any right to com- 
plain of. 

The pleas demurred to are sufficient, but the judgment over- 
ruling the demurrers is reversed pro forma, and causes remanded 
in order that the plaintiffs may apply for leave to amend their 
declarations. 
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Compliance with requirements as to notice and proofs are conditions preced- 
ent to recovery, which must be alleged and proven, and nou-compliance 
can be taken advantage of under general issue. 

The requirement of notice forthwith, must be construed liberally as regards 
the insured. It requires due diligence. 

What is due diligence, when it must be determined from facts and circum- 
stances, is properly a jury question, though it may be a question of law 
where the inference admits of no doubt. 

It is the duty of the court to charge fully and correctly as the facts require, 
whether requested or not. 

Where the question of notice was in issue it was error for the court to ignore 
it and charge that the plaintiff by showing the proofs etc., had made out a 
prima facie case. 

Waiver requires intent, whose existence is a matter of fact. 

The company is not estopped from setting up failure to give timely notice by 
refusing to adjust the loss. Such refusal does not prejudice the insured if 
the company had not, been notified in time. 

Suit may be brought within the time specified for payment of loss if the com- 
pany has acted on the matter and refused payment, but it is premature if 
the company has simply neglected to act. 


Tart, J. 
The exceptions insisted upon by the defendant, are those taken 
to the refusal of the court to direct a verdict, and the charge of 
the court in respect to notice, proofs of loss, and the time of com- 
mencing the action. All others are waived. 
The motion to direct. a verdict, so far as pertinent, was as 
follows :— 
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“We ask the court to direct a verdict for defendant, because : 

I. No notice in writing was forthwith after the fire given to the 
defendant’s office, as required by Section 1, Art. 7, of defendant’s 
by-laws. 

The only notice given by the plaintiffs was their affidavit dated 
October 16, 1879. 

The by-laws require notice in writing immediately, and also within 
30 days file an affidavit stating particularly the loss, ete. 

Il. The affidavit filed Oct. 16, 1879, is insufficient : 

1st. It does not state in what manner the fire originated, or how 
it was supposed to originate, or any facts about the fire which would 
aid the defendant in its investigation about the same, which was the 
object of said by-law. 

2d. The affidavit does not state whether the plaintiffs had effected 
any other insurance on said property, as required by said by-law. 

4th. We ask that the court direct a verdict for defendant, or non- 
suit, because this action was prematurely brought. 

By the amended charter of 1842 the amount of the loss would 
not be payable until August, 1880. Plaintiffs would be entitled 
only to an order, on interest, after three months from the time 
of notice. 

The suit should have been for the order, after the three months, 
but was brought before the three months expired.” 

The contract was made subject to the by-laws of the company, and 
what was required of a party sustaining a loss, is contained in Sec. 1, 
Art. 7, and reads as follows :— 

* Any person who claims remuneration for a loss by fire, shall 
forthwith give notice thereof, in writing, to the office, and within 
thirty days after said fire, shall file in the office a particular account 
of such loss or damage, signed with his hand, and verified by oath, 
and, if required, by his books and other vouchers. He shall also de- 
clare, on oath, what other insurance, if any, has been effected on the 
same property, and whether he was the owner of the property at 
the time of the loss.” 

By this section, two things are required from a party suffering a 
loss ; notice in writing to be given the office forthwith, and an ac- 
count of the loss within thirty days. The loss was payable by the 
terms of the charter in three months after notice of the fire was 
given the company. It is undoubted law that a compliance with 
such requirements as to notice and proofs of loss are conditions 
precedent to a right of recovery. The giving of notice or furnishing 
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proofs of loss are conditions precedent whenever made so by the 
terms of the contract, or when the loss, as in this case, is not pay- 
able until after such notice or proof is given or furnished. They 
must be alleged and proven in any action on a policy containing 
them. The want of such allegations and proof can be taken advan- 
tage of under the general issue ; it is not necessary to plead such 
defense specially. Edgerly vs. Farmers’ Ins. Co., 43 Iowa, 587 ; St. 
Louis Ins. Co. vs. Kyle, 11 Mo., 278 ; Inman vs. Western F. Ins. Co.; 
12 Wend., 452 ; Columbian Ins. Co. vs. Lawrence, 10 Pet., 507 ; 
Mason vs. Harvey, 8 Exch., 819. 

The request that a verdict be directed because “no notice in 
writing was forthwith after the fire given to the defendant’s office,” 
as required by the section quoted, the plaintiffs insist was properly 
refused, as it does not embody a sound legal proposition, for the 
reason that the plaintiffs were entitled to a reasonable time to give 
such notice, and what was such time, was a question of fact for the 
jury, and therefore the defendant had no right to have the matter 
ruled upon as a question of law. It was conceded that the property 
burned on the 24th day of September, 1879, and that the only notice 
of the loss given the defendants, was dated the 16th day of October 
afterwards, more than twenty-two days after the fire. The question was 
presented whether that was a compliance with the requirement as to 
notice ; that it should be given forthwith. It is unnecessary to set 
forth the reasons of such a condition ; they are patent to all; a de- 
lay of several days or weeks in giving notice, may obliterate all those 
traces of evil design in the insured which accompany fraudulent 
fires and render an investigation of their causes, or the damages re- 
sulting from them exceedingly difficult ; the importance of prompt 
notice is too clear to require argument or illustration to prove it. 
The condition that the insured should give the company notice 
forthwith should be construed liberally in favor of the insured. He 
should give the notice with due diligence and within a reasonable 
time, without unnecessary delay, under all the circumstances of the 
case. St. Louis Ins. Co. vs. Kyle, and Inman vs. Ins. Co., supra ; 
Peoria F. & M. Ins. Co. vs. Lewis, 18 Ill., 553 ; Niagara Fire Ins. 
Co. vs. Scammon, Ill. 8. C., 11 Ins. Law Jour., 614 ; Phillips vs. Pro- 
tection Ins. Co., 14 Mo., 220 ; Edwards vs. Baltimore Ins. Co., 3 
Gill, 176. 

The question of whether a party has used due diligence or not in 
giving notice, has sometimes been held to be a question of law ; par- 
ticularly in those cases where all the facts and circumstances are ad- 
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mitted or established, as where they are conceded or shown by the 
pleadings. Columbian Ins. Co. vs. Lawrence, supra; but upon a 
jury trial where such facts and circumstances are open for the ascer- 
tainment of a jury, we ‘think it should be left to them to determine 
as a question of fact. The courts in this State have always adopted 
this rule in all questions of doubt depending upon a general infer- 
ence from a multiplicity of particular facts, and where the law has 
fixed no rule; such are questions of due diligence, reasonable time, 
probable cause, etc. Sessions vs. Newport, 23 Vt., 9. It may be a 
question of law where the inference is one which admits of no doubt, 
so that it will strike all minds alike. See also Starkie on Ev., 451, 
note p The Supreme Court of Connecticat in Lockwood \s 
Ins. Co., 46 Conn., 553, say: “ Extreme cases either way may be 
easily determined. Between them there is a wide belt of debatable 
ground, and cases falling within it are governed so much by the pe- 
culiar circumstances of each case that it is much better to determine 
the matter as a question of fact.” Such being the rule, the defend- 
ant had no right to have the question passed upon as one of law, 
and his request was properly refused. But the refusal did not ter- 
minate the duty of the court, in the matter. Whether the insured had 
given the notice forthwith, was a point material to the decision of 
the case ; without proof of that fact the plaintiff could not recover, 
there was evidence upon that point, and it was the duty of the court 
to charge correctly and fully whether requested to do so or not. 
Vaughn vs. Porter, 16 Vt., 266. A party is entitled to such a charge 
as the facts in the case require. Hazard vs. Smith, 21 Vt., 123. 
The County Court is always bound to charge the jury according to 
the rules of law whether specifically requested so to do or not. 
Redfield, J. in Buck vs. Squires, 23 Vt., 498, and see 16 Vt., 579 ; 28 
Vt., 222 ; 39 Vt., 565; 40 Vt., 495. 

The question whether the notice required was given forthwith, 
should have been submitted to the jury, but the point was ignored 
by the court, no reference was made to it in the charge. The court 
seems to have made no distinction between the question of notice, 
and that of proofs of loss. The latter were delivered seasonably, as 
was conceded on trial, within the thirty days required by the by-laws. 
The company by receiving the proofs are not estopped from setting 
up want of notice ; that the court excluded from the jury any con- 
sideration of the question of notice, and whether given forthwith, is 
shown by the charge when the jury were told, “ Now then, the plaint- 
iffs coming into court and producing the policy which is conceded 
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to have been executed by the company, and showing the proofs of 
loss, and the value of the property, make out a prima facie right to 
recover of the defendants,” saying nothing of the question of notice, 
which as we have said was a condition precedent to a recovery. It 
was the duty of the court to have submitted the question to the 
jury ; by ignoring it the court in effect ruled upon it as a matter of 
law. It is said no exception was taken in the matter ; but we think 
the defendant is entitled to have the question considere1 by this 
court under the exception “ to the charge upon the subject-matter of 
the requests.” The error was not in what the court told the jury, 
but in its silence, and what the exception was, could not be made 
much clearer than taking it to the charge upon the subject-matter of 
the requests, one subject being want of notice. 

The plaintiffs claim in their brief that such notice may be waived ; 
but a waiver is an intentional relinquishment of a known right. The 
existence of such an intent is a matter of fact. First National Bank 
vs. Hartford L. & A. Ins. Co., 45 Conn., 22; Home Ins. Co. vs. 
Davis, 98 Penn.,80; Dey vs.Martin (Va.), 16 Rep., 443; but no question 
of waiver was brought into the case; had it been and found against the 
defendant there would have been no error in this point. 

They further claim that having refused to adjust the loss, the de- 
fendant is estopred from setting up the defense of want of notice. 
The refusal to pay the loss may have been because the notice was 
not given in season, as was said by the court in Phillips vs. Protec- 
tion Ins. Co., supra. “It might be that the importance of an earlier 
notice would be for the first time ascertained in the course of the in- 
vestigations, and if it was then insisted on as a bar, we could hardly 
infer a previous waiver.” 

Suppose a person is required to give a notice in the month of 
September, but failing in that gives it in October following, what ad- 
vantage would accrue to him to be then told that he is too late, or 
why should the company be estopped in contesting the loss, simply 
because they remained silent. As the court say in Patrick vs. Farm- 
ers’ Ins. Co, 48 N. H., 621: “It is not at once seen how the as- 
sured could be benefited by a notice that he had failed to give 
information of his loss within the stipulated time, or how he could 
be prejudiced by the omission.” Had the point been suggested and 
the insured distinctly told that notice of the loss was not in season, 
how could the defect have been then remedied ? they could not have 
given an earlier notice. The insured was not prejudiced and the in- 
surer should not be deprived of a right clearly his by the contract. 
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It is not like a case where a defect, if pointed out, can be remedied; 
in such a case good faith requires that it be done, and if not so 
pointed out, the company should be estopped from setting up such 
a defense. 

II. The court refused to comply with all of the requests as to the 
affidavit or proofs of loss, holding that ihe same was sufficient in 
form, as the company received and retained them without question 
or objection and the case showing that the company defended upon 
other grounds. 

All that was required in the proofs was an account of the loss, 
damage, not of the fire ; whether the insured was the owner of the 
property at the time of the loss, and what other insurance if any had 
been effected upon the property. We think the affidavit complied 
with the by-law. It gives an account of the loss, twenty-five and 
one half tons of hay ; that the insured were the owners of it, and the 
estimated value of it. The by-law does not require them to state 
that there was no other insurance, but if there was any what it was. 
The affidavit was sufficient both in form and substance, so that there 
is no occasion for passing upon the question of whether the company 
would be estopped by making no question or objection at the time 
of receiving them. 

III. The court held that the action was rightly brought as the 
company refused to adjust the loss according to the charter and by- 
laws. Section 11 provides that “the directors shall settle and pay 
all losses within three months after they shall have been notified.” 
The notice was dated on the 16th day of October. The exceptions 
do not show when the directors received it. The presumption is, 
after its date. The loss should have been settled by the 16th day of 
January, 1880; the suit was brought on the 9th day of the latter 
month, during the time the directors had to settle and adjust it. 
Had the company acted upon the claini and rejected the loss, repu- 
diated the contract, we do not say but that the suit might have been 
brought at any time after such action by the company. Farmers’ 
M. Ins. Co. vs. Ensminger, 12 Ins. Law Journal, 40 ; Sheppard vs. 
Peabody Ins. Co., ib., 817 ; Hale and Another vs. Jones, 48 Vt., 227. 
But we do not construe the language of the exceptions as indicating 
that, but rather a neglect on its part to act in the matter. If such 
was the fact, we think the suit premature, in which event judg- 
ment should be rendered in favor of the defendant ; but we may be 
in error in our view of the construction to be given the exceptions, 
and as the case must go back for a new trial upon other grounds, we 
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leave the question of whether the company acted upon the loss and 
rejected it within the three months or simply neglected to act upon 
the claim, to be disposed of anew. 


Judgment reversed and cause remanded for a new trial. 


SUPREME COURT COMMISSION OF OHIO. 


Error to the District Cour of Perry County. 


KRUMM 
Us. 


JEFFERSON FIRE INS. CO.* 


The agent of an insurance company who has full power to receive proposals 
for insurance against loss by fire, to fix rates of premium, to receive moneys, 
to countersign, issue, renew and consent to the transfer of policies of insur- 
ance, signed by the president of the company and attested by the secre- 
tary, does not exceed his authority in appointing a sub agent merely 
authorized to solicit and receive applications and premiums, and forward the 
applications, on which. if approved, he, the appointing agent, is to issue 
policies, insuring against loss from the date named in the application. 

The person so appointed is the agent of the company for the purposes of solic- 


iting, receiving and forw arding applications, and his acts in this capacity 
are the acts of the company. 


Where an application has been made to such sub-agent and such application 
has been sent to the office of the agent authorized to issue the policy, and 
remained there unobjected to for a considerable length of time, and until 
after the loss, the company is liable for a loss oce urring be ‘fore the issuing of 


the policy and after the date named in the application for the commence- 
ment of the risk. 


About the first of April, 1874, the Jefferson Fire Insurance Com- 
pany, of Steubenville, Ohio, commissioned Charles H. Towson, of 
Lancaster, Ohio, as its agent. By the terms of the commission he 


* Decision rendered October 23, 1883. From the Ohio Law Journal, 


‘ 
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was clothed “with full power to receive proposals for insurance 
against loss and damage by fire in Lancaster and its vicinity, to fix 
rates of premium, to receive money, to countersign, issue, renew 
and consent to the transfer of policies of insurance signed by the 
president and attested by the secretary of the said Jefferson Fire In- 
surance Company, subject to the rules and regulations of said com- 
pany, and to such instructions as may, from time to time, be given 
by its officers.” 

From that time until after December 6, 1876, Towson continued 
to act as the agent of the Jefferson Fire Insurance Company at Lan- 
caster, and during that time exercised all the powers herein spoken 
of. Soon after receiving his commission, Towson appointed Elias 
Grey as sub-agent in Fairfield County, Freeman Daugherty in Lick- 
ing County, and Tim. Thompson in Perry County. Towson fur- 
nished these men with blank applications for insurance in the 
Jefferson Fire Insurance Company, which had been printed by the 
company, and were used by it in its business of insurance. They 
were authorized by Towson to solicit insurance for the Jefferson Fire 
Insurance Company, to receive applications, to fix rates of premium, 
to receive moneys, and to forward the applications to him at Lancas- 
ter. Sometimes these agents extended the time for the payment of 
premiums thirty and sixty days. Upon the applications being re- 
ceived at Lancaster, Towson filled out policies of insurance, signed 
in blank by the president and secretary of the Jefferson Fire Insur- 
ance Company, and countersigned by himself, as agent, and for- 
warded them to the solicitors to be delivered. 

In the case of Tim. Thompson his name would sometimes be placed 
upon the applications, and Towson would indorse his name upon the 
policies issued on such application. 

It frequently happened that Towson was absent from his office 
days at a time, and during such periods, his clerk, a sister, upon the 
receipt of applications would fill up and issue policies, signed by the 
president, attested by the secretary, and countersigned by Towson, 
the agent, which had been leit with her for that purpose by Towson. 
Whenever policies were issued, they were at once reported to the 
company at Steubenville, in what was termed the daily report. Dur- 
ing this period, two years and eight months, Towson was sometimes 
visited at his office in Lancaster, by McCracken, the secretary of the 
company, and by Cussy and Scott, its general agents. Upon such 
visits these officers of the company talked with Towson in regard to 
the business of the company. 
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On the first of December, 1876, Mrs. Cornelia Z. Krumm was the 
owner of furniture and other household goods, in Shawnee. Perry 
County. During the afternoon of that day, Tim. Thompson called 
upon F. Krumm, the husband and agent of Mrs. Krumm, for the 
purpose of writing an application for insurance upon said goods 
in the Jefferson Fire Insurance Company. After some talk be- 
tween Thompson and Krumm, Thompson filled up the applica- 
tion, and Krumm, as he was authorized to do, signed the name of 
his wife thereto. The amount of insurance agreed upon was $600, 
the amount of premium $10.50, and the length of time twelve 
months from December 2, 1876. All of this was set forth in the 
application. Thompson gave sixty days’ credit upon the premium. 
These goods were used by Mrs. Krumm in housekeeping, upon 
the upper floor of a two-story frame building in Shawnee. The 
lower story was occupied by Mrs. Krumm as a store, and the 
goods in this store had been previously insured in this company 
to the extent of $1,000, in the same manner, and through the 
same agencies, as the insurance under consideration was attempted 
to be made. 


Thompson says that when he first met Krumm, he had his over- 
coat on, about to start for Columbus, and that he (Thompson) was 
anxious to get the application, as he knew if he did not, Krumm 
would get insured in Columbus. The application was at once for- 
warded by mail to Towson at Lancaster, and was duly received 
by his clerk, Towson being absent. The clerk states that she had 
blank policies, countersigned by Towson, and that the reason for not 
at once writing a policy upon the Krumm application was, that there 
were other applications received before this, and it was laid away to 
await its turn. On the morning of the fifth of December, she was 
about to write the policy, when a telegram was received from 
Krumm, announcing that the property had been destroyed by fire. 
The fire occurred early in the morning of December fifth. She did 
not write the policy. Towson did not return until several days after 
the fire. The company refused to issue the policy, and contend they 
are not liable in the premises. 


In the prayer of her petition, Mrs. Krumm asked judgment 
against the company, that the contract be specifically performed ; 
that said company be ordered to issue to her a policy of insur- 
ance under said agreement, and for any other relief to which she 
was entitled. : 
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The Court of Common Pleas and the District Court, upon sppeal, 
rendered judgment for the defendant. 


Butter & Hurray, for Plaintiff in Error. 
Ferauson & Noon, for Defendant in Error. 


Nass, J. 

It is contended by the defendant in error that Thompson, who 
solicited from Mrs. Krumm’s agent the application of insurance, who 
wrote up the application, who fixed the amount of the premium 
and who extended the time of its payment for sixty days, was 
not the agent of the Jefferson Fire Insurance Company, and acted 
without its authority. Towson was its acknowledged agent, and 
from the facts it appears that he was fully authorized to receive 
proposals for insurance, to fix rates of premium, to receive moneys, 
to countersign, issue, renew and consent to the transfer of policies of 
insurance, signed by the president of the company and attested by 
the secretary. In the business of issuing policies of insurance against 
loss by fire, this company delegated to Towson all the power pos- 
sessed by it, to be exercised in Lancaster and its vicinity. The ex- 
tent of the territory in which Towson was to exercise his powers, is 
evident from what was done by him during the two years and eight 
months he acted as agent of the company, prior to the happening of 
the things complained of by the plaintiff in error. During all this 
time, with the knowledge of the officers of the company, he had re- 
ceived applications for insurance upon property situated in Fair- 
field, Perry and Licking counties, and issued the policies of the 
company thereon. By the acquiescence of the company and its offi- 
cers in the acts of Towson, he was authorized to act as their agent 
in the three counties named. 

It is evident that in this large extent of territory, Towson could 


= not secure for the company its fair proportion of the business of in- 


, surance without the aid of solicitors or sub-agents. The interests of 
the large business committed to his care required the assistance of 
sub-agents. He did not exceed his authority in appointing a sub- 
agent in each of the counties of Fairfield, Licking and Perry, to 
solicit applications for insurance in the Jefferson Fire Insurance 


a Company, to fix the rates of premium, to receive the premiums, 


and to forward the applications to him at Lancaster. Such ap- 
pointees would be the agents of the company, even if its officers had 
no actual knowledge of their appointment. The officers of this 
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company must have possessed extraordinary obtuseness if they did 
not know, long before Mrs. Krumm made application for the in- 
surance of her household goods, just how its business was conducted 
by Towscn. His daily reports, made for two years and a half, and 
the visits of the secretary and two general agents to his office, must 
have given the officers of this company full information as to how 
their business was conducted. 

The rules laid down by the Supreme Court in the case of Palm, 
adm’r, vs. Medina County Fire Ins. Co., 20 Ohio, 529, are applicable 
to and control in this case. Towson possessed the same powers in 
regard to applications, and in regard to issuing policies upon them, 
as were reserved to the home office of the Medina Insurance Com- 
pany. Thompson, the sub-agent in Perry County, was clothed with 
about the same authority as the Medina company gave to its agent, 
McConnell. Jn that case it was held that upon an application for in- 
surance made to the agent, and by the agent forwarded to the home 
office, the company was liable, although the loss occurred before the 
arrival of the letter containing the application. 

The fact that the premium was not paid by Krumm at the time the 
application was made, is urged as a reason why the claim of the 
plaintiff in error is not established. Thompson gave her a credit 
of sixty days, and at the proper time she tendered to the agents of 
the company the amount of the premium, and has ever since kept 
the tender good. On previous insurance effected in this company 
by Mrs. Krumm, the agents of the company had given the same time 
in which to pay the premium, and (she had no notice that the com- 
pany disapproved such action) also, it seems to have been the cus- 
tom of the agents to grant this extension to their customers. The 
company is now estopped from setting up the non-payment of the 
premium as a defense. 

It is said that a rule of the company provided that no more than 
$1,500 of insurance could be placed upon goods situated in one 
building, and that the amount of the risk named in this application, 
when placed with that of the previous policy issued to Mrs. Krumm, 
would make the total risk upon the goods in one building $1,600. 
This was a rule made by the company for the government of its 
officers and agents, but it was not made known to Mrs. Krumm. 
It does not excuse the company from liability, under the circum- 
stances of the cases. 


Judgment reversed. [To appear in 40 Ohio St.] 
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SUPREME COURT OF THE UNITED STATES. 


Octoser Term, 1883. 


In error to the Circuit Court of the United Sla'es for the 
Eastern District of New York. 


WILLIAM R. GRACE, MICHAEL P. GRACE 
and CHARLES R. FLINT, Plaintiffs in Error, 


vs. 


AMERICAN CENTRAL INS. CO., or St. Louts.* 


. A fire insurance policy contained this clause: ‘‘This insurance may be 
terminated at any time at the request of the assured, in which case the 
company shall retain only the customary short rates for the time the policy 
has been in force. The insurance may also be terminated at any time at 
the option of the company, on giving notice to that etfect and refunding a 
ratable proportion of the premium for the unexpired term of the policy. 
[t is a part of this contract that any personother than the assured, who may 
bave procured the insurance to be taken by this company, shall be deemed 
to be the agent of the assured named in this policy. and not of this com- 
pany under any circumstances whatever, or in any transactions relating to 
this insurance.” 

Held, That this clause imports nothing more than that the person obtaining 
the insurance was to be deemed the agent of the insured in matters imme- 
diately connected with the procurement of the policy ; that where his em- 
ployment did not extend beyond the procurement of the insurance, his 
agency ceased upon the execution of the policy, and subsequent notice to 
him of its termination by the company was not notice to the insured. 


. Parol evidende of usage or custom among insurance men to give such 
notice to the person procuring the insurance was inadmissible to vary the 
terms of the contract. 


3. The dcectrine reaffirmed, that when jurisdiction of the Circuit Court depends 
upon the citizenship of the parties, such citizenship, or the facts which in 
legal intendment constitute it, must be distinctly and positively averred in 
the pleadings, or appear affirmatively and with equal distinctness in other 
parts of the record. An averment that parties reside, or that a firm does 
business, in a particular State, or that a firm is ‘‘ of”’ that State, is not suffi- 
cient to show citizenship in such State. 


* Decision renderd November, 19, 1883, 
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4. Where the record does not show a case within the jurisdiction of a Circuit 
Court, this court will take notice of that fact, although no question as to 
jurisdiction had been raised by the parties. 


Haran, Jd. 


This is an action upon a policy of fire insurance issued, September 
26th, 1877, by the American Central Insurance Company, of St. 
Louis, to the firm of Wm. R. Grace & Co. 

The circumstances under which it was issued are these: A clerk 
of Wm. R. Grace & Co., charged with the duty of effecting insurance 
against loss by fire upon their property, employed one W. R. Neyes, 
a broker in the city of New York, to obtain insurance, in a specified 
amount, for his principals. Noyes instructed one Anthony, an insur- 
ance broker and agent in Brooklyn, who had on previous occasions 
obtained policies for Grace & Co., to procure the required amount of 
insurance. Anthony obtained the policy in suit from the general 
agents in New York City of the defendant company, mailed or de- 
livered it to Noyes, and by the latter it was delivered to Grace & Co. 
not later than the day succeeding its date. On the morning of 
October 6th, one Carroll, for the insurance company, verbally notified 
Anthony that the company refused to carry the risk and required 
the policy to be returned. There is some conflict in the testimony as 
to what occurred between Carroll and Anthony on this occasion. 
But, in the view which the court takes of this case, it may be con- 
ceded that Anthony gave Carroll to understand that the policy would 
be returned to the company or its agents. The property insured was 
destroyed by fire on the night of October 6th, 1877, or early on the 
morning of the 7th. Prior to the fire neither the insured, nor their 
clerk by whose instructions the policy was obtained, had any knowl- 
edge or notice of the conversation between Carroll and Anthony, or 
of the fact that the company had elected not to carry the risk. At 
the trial it was admitted that the contract between the parties was 
fully executed upon the delivery of the policy to the insured. 

The eighth clause of the policy is inthese words : “This insurance 
may be terminated at any time at the request of the assured, in 
which case the company shall retain only the customary short rates 
for the time the policy has been in force. The insurance may also 
be terminated at any time at the option of the company, on giving 
notice to that effect, and refunding a ratable proportion of the pre 
mium for the unexpired term of the policy. It is a part of this con- 
tract that any person other than the assured, who may have pro- 
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cured the insurance to be taken by this company, shall be deemed to 
be the agent of the assured named in this policy, and not of this com- 
pany under any circumstances whatever, or in any transaction relat- 
ing to this insurance.” 

The court refused, although so requested by plaintiffs, to rule that 
Anthony was not, within the meaning of the policy, their agent for 
the purpose of receiving notice of its termination ; but charged the 
jury, in substance, that Anthony was, for such purpose, to be deemed 
the agent of the insured. Exception was taken in proper form by 
plaintiffs, as well to the refusal to give their instruction, as to that 
given by the court to the jury. A verdict was returned for the com- 
pany, and judgment thereon was entered. 

The charge, in connection with the opinion delivered by the learned 
judge who presided at the trial, indicates that, in his judgment, the 
words in the eighth clause—“It is a part of this contract that any 
person, other than the assured, who may have procured the insur- 
ance to be taken by this company, shall be deemed to be the agent 
of the assured named in this policy,” were intended to be qualified 
by the words, “in any transaction relating to this insurance.” Upon 
this ground it was ruled that notice of the termination of the policy 
was properly given to Anthony, who personally procured the insur- 
ance. We do not concur in this interpretation of the contract. The 
words in their natural and ordinary signification import nothing more 
than that the person obtaining the insurance was to be deemed the 
agent of the insured in all matters immediately connected with the 
procurement of the policy. Representations by that person in pro- 
curing the policy, were to be regarded as made by him in the capacity 
of agent of the insured. His knowledge or information, pending 
neyotiations for insurance, touching the subject-matter of the con- 
tract, was to be deemed the knowledge or information of the insured. 
When the contract was consummated by the delivery of the policy, 
he ceased to be the agent of the insured, if his employment was 
solely to procure the insurance. What the company meant by the 
clause in question, so far as it relates to the agency, for the one party 
or the other, of the person procuring the insurance, was, to exclude 
the possibility of such person being regarded as its agent, “under 
any circumstances whatever, or in any transaction relating to this in- 
surance.” This, we think, is not only the proper interpretation of 
the contract, but the only one at all consistent with the intention of 
the parties as gathered from the words used. There is, in our opin- 
ion, no room for a different interpretation. If the construction were 
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doubtful, then the case would be one for the application of the 
familiar rule that the words of an instrument are to be taken most 
strongly against the party employing them, and, therefore, in cases 
like this, most favorably to the insured. The words are those of 
the company, not of the assured. If their meaning be obscure it is 
the fault of the company. If its purpose was to make notice, to the 
person procuring the insurance, of the termination of the policy, 
equivalent to notice to the insured, a form of expression should 
have been adopted which would clearly convey that idea, and thus 
prevent either party from being caught or misled. 

As the uncontradicted evidence was that Anthony’s agency or em- 
ployment extended only to the procurement of the insurance, the 
jury should have been instructed that his agency ceased when the 
policy was executed, and that notice to him, subsequently, of its 
termination was ineffectual to work a rescission of the contract. 

At the trial below evidence was offered by the company, and was 
permitted, over the objection of plaintiffs, to go to the jury, to the 
effect that, when this contract was made, there existed in the cities of 
New York and Brooklyn an established, well-known general custom 
in fire insurance business, which authorized an insurance company, 
entitled upon notice to terminate its policy, to give suck notice to 
the broker by or through whom the insurance was procured. This 
evidence was inadmissible5because it contradicted the manifest in- 
tention of the parties as indicated by the policy. The objection to 
its introduction should have been sustained. The contract, as we 
have seen, did not authorize the company to cancel it upon notice 
merely to the party procuring the insurance,—his agency, according 
to the evidence, not extending beyond the consummation of the con- 
tract. The contract, by necessary implication, required notice to be 
given to the insured, or to some one who was his agent to receive 
such notice. An express written contract, embodying in clear and 
positive terms the intention of the parties, cannot be varied by evi- 
dence of usage or custom. In Barnard vs. Kellogg, 10 Wall, 383, 
this court quotes with approval the language of Lord Lyndhurst in 
Blackett vs. Royal Exchange Assurance Co., 2 Cromp. & Jervis, 249, 
that “usage may be admissible to explain what is doubtful ; it is 
never admissible to contradict what is plain.” This rule is based 
upon the theory that the parties, if aware of any usage or custom 
relating to the subject-matter of their negotiations, have so ex- 
pressed their intention as to take the contract out of the operation 
of any rules established by mere usage or custom. Whatever ap- 
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parent conflict exists in the adjudged cases as to the office of custom 
or usage in the interpretation of contracts, the established doctrine 
of this court is as we have stated. Partridge vs. Ins. Co., 15 ib., 
573 ; Robinson vs. U. S., 13 ib., 365; The Delaware, 14 ib., 603 ; 
Nat. Bank vs. Burkhardt, 100 ib., 692. 

The record in this case presents a question of jurisdiction which, 
although not raised by either party in the court below, or in this 
court, we do not feel at liberty to pass without notice. Sullivan vs. 
Steamboat Co., 6 Wh., 450. As the jurisdiction of the Circuit Court 
is limited, in the sense that it has no other jurisdiction than that con- 
ferred by the constitution and laws of the United States, the pre- 
sumption is that a cause is without its jurisdiction unless the contrary 
affirmatively appears. Turner vs. Bank of North America, 4 Dall, 
8; Ex parle Smith, 94 U. S., 456 ; Robertson vs. Cease, 97 ib., 649. 
In the last case it is said that, “ where jurisdiction depends upon the 
citizenship of the parties, such citizenship, or the facts which in legal 
intendment constitute it, should be distinctly and positively averred 
jn the pleadings, or they should appear affirmatively and with equal 
distinctness in other parts of the record.” Railway Co. vs. Ramsay, 
22 Wall, 322; Bridges vs. Sperry, 95 U. S., 401. In Brown vs, 
Keene, 8 Pet., 115, it is declared not to be sufficient that jurisdiction 
may be inferred argumentatively from averments in the pleadings ; 
that the averments should be positive. 

The present case was commenced in the Supreme Court of New 
York and was thence removed, on the petition of the defendant, to 
the Circuit Court of the United States for the Eastern District of 
New York. The record does not satisfactorily show the citizenship 
of the parties. The complaint filed in the State court shows that 
the firm of Wm. R. Grace & Co., composed of Wm. R. Grace, 
Michael P. Grace, and Charles R. Flint, is doing business in New 
York, and that Wm. R. Grace and Charles R. Flint are residents of 
that State. The petition for the removal of the cause shows that 
the defendant is a corporation of the State of Missouri ; that Wm. 
R. Grace and Charles R. Flint reside in New York ; and that Michael 
P. Grace is a resident of some State or country unknown to defend- 
ant, but other than the State of Missouri. The record, however, 
fails to show of what State the plaintiffs are citizens. They may be 
doing business in and have a residence in New York without, neces- 
sarily, being citizens of that State. They are not shown to be citi- 
zens of some State other than Missouri. Bingham vs. Cabot, 3 Dall, 
383 ; Abercrombie vs. Dupuis, 1 Cr., 343 ; Jackson vs. Twentyman, 2 
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Peters, 136 ; Sullivan vs. Fulton Steamboat Co., supra ; Horthall vs. 
Collector, 9 Wall., 565; Brown vs. Keene, supra ; Robertson vs. 
Cease, supra. 

It is true that the petition for removal, after stating the residence 
of the plaintiffs, alleges “that there is, and was at the time when this 
action was brought, a controversy therein between citizens of differ- 
ent States.” But that is to be deemed the unauthorized conclusion 
of law which the petitioner draws from the facts"previously averred. 
Then there is the bond given by the defendant on the removal of the 
cause, which recites the names of the firm of Wm. R. Grace & Co., 
and describes it as “ of the county of Kings and State of New York.”’ 
If that bond may be considered as part of the record for the purpose 
of ascertaining the citizenship of the parties, the averment that the 
plaintiffs are “of the county of Kings and State of New York” is 
insufficient to show citizenship. Bingham vs. Cabot, 3 Dall., 382 ; 
Wood vs. Wagnon, 2 Cr., 9. 

As the judgment must be reversed and a new trial had, we have 
felt it to be our duty, notwithstanding the record, as presented to 
us, fails to disclose a case of which the court below could take cog- 
nizance, to indicate, for the benefit of parties at another trial, the 
conclusion reached by us on the merits. And we have called atten- 
tion to the insufficient showing as to the jurisdiction of the Circuit 
Court so that, upon the return of the cause, the parties may take 
such further steps, touching that matter, as they may be advised. 

The judgment is reversed and the cause remanded, with directions 
to set aside the judgment, and for such further proceedings as may 
not be inconsistent with this opinion. 





Farmers’ Ins. Co. vs. Williams. 


SUPREME COURT OF OHIO. 


Error to the District Court of Allen County. 


FARMERS’ INS. CO.) 
/ 


US. ’ 


‘ 


WILLIAMS.* 


A soliciting agent, procuring for an insurance company risks and applications 
on which policies are issued, who fills up the application, is, in so doing, 
the agent of the company, and not of the insured ; and if the agent make 
amistake in wrongly stating facts which were correctly given him by the 
insured in preparing the application, the company is bound by and respon- 
sible for such mistake. 

In December, 1876, in Allen County, Williams made application in 
writing to the Farmers’ Insurance Company (a stock company) for 
insurance upon his dwelling-house, household furniture and clothing 
therein, and received a policy of insurance thereon from the com- 
pany. The application and policy constituted the contract. 

The application was made upon the solicitation of Kemer, the com- 
pany’s agent ; whose duties, powers and authority, were confined and 
restricted to soliciting risks for the company, receiving applications 
therefor, and forwarding the same to the company, and collecting 
premiums upon policies issued ; and was written by the agent. To 
enable the agent to prepare it, Williams gave him a faithful and true 
statement of the conditions and surroundings of the property ; and 
among other things, that the flue in the kitchen part of the house 
was an iron stovepipe, and passed up through the roof of the 
kitchen, and was in good condition, and he directed the agent to state 
the same in the application, but the agent, by mistake and without 





* Decision rendered December 18, 1883. From Ohio Law Journal. 
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the knowledge of Williams, stated in the application that the flue was 
made of brick. In ignorance of this mistake and believing the ap- 
plication contained the statement that the flue was iron stovepipe— 
which was the intention and contract of said parties—Williams 
signed the application without reading it or hearing it read, but with- 
out fraud or falsehood on his part, and delivered it to the agent to be 
sent to the company for its action. 

In the application Williams covenanted and agreed with the com- 
pany that the statements and representations contained therein were 
a just, full and true exposition of all the facts and circumstances in 
regard to the condition, value and risk of the property, and agreed to 
keep the flue in said good condition. The soliciting agent sent the 
application to another agent of the company, and this last agent sent 
it to the company for action thereon. 

The policy was issued and sent to Williams, without knowledge of 
the mistake coming to said last-mentioned agent or to the officers of 
the company, and said premium was paid. 

April 12, 1877, the property (which was of greater value than the 
insurance thereon) was consumed by fire, which did not originate 
with said flue ; of all which the company had due and legal notice 
and proofs. The risk of said property, by reason of the flue being 
of iron stovepipe, was very much increased from what it would have 
been had it been made of brick. 

Payment of loss was refused by the company, and Williams brought 
suit in the Court of Common Pleas of Allen County, praying that the 
application and contract by and between the parties might be re- 
formed, and the mistakes therein corrected ; that the actual repre- 
sentations made, be inserted in the application and held to be a part 
of said contract of insurance ; and that he have judgment for the 
amount of his loss insured. 

Trial was had and the prayer of the petition was granted, and the 
cause appealed to the District Court of Allen County. On the trial 
in the District Court on the above as “agreed facts” in the case, it 
was adjudged and decreed by the court that the application be re- 
formed ; that the representation therein contained, shall read : 
“ That the flue for the escape of the smoke in the kitchen was made 
of iron, commonly called stovepipe, and that the said stovepipe 
passed out through the roof of said kitchen,” in accordance with the 
actual contract of said plaintiff and said defendant, and that said 
plaintiff has ever since maintained the same in as good and like 
condition as the same was at the time of making said application by 
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said plaintiff and the issuing of said policy by said defendant ; and 
thereupon rendered judgment for Williams against the Farmers’ In- 
surance Company for the amount of said loss insured, as prayed for 
by Williams. And this case is in this court on alleged errors of the 
District Court in rendering said decree and judgment. 


CrircuFieLp & Grauam, for Plaintiff in Error. 
Tuo. D. Ross, for Defendant in Error. 


Fouterr, J. 

Did the District Court commit error? This depends upon whether 
or not Kemer, in writing the application, did it as agent of the in- 
surance company, and, if he did, was the insurance company re- 
sponsible for the mistake? For if these two questions are answered 
in the affirmative, it is not contended that there was error, and Wil- 
liams would be entitled to the decree and judgment ; and if either 
one is answered in the negative, there was error. 

The agent had power to solicit risks for the company, receive ap- 
plications therefor, and forward the same to the company. It is a 
general rule, that when a power is. conferred upon an agent, he has 
by implication, such incidental authority as is necessary to carry his 
power into effect ; and a principal is liable for the wrongful acts of 
his agent acting within his employment. The principal cannot take 
the benefit of the agent’s acts and avoid their burdens. So complete 
is the identification of principal and agent that notice to an agent on 
the subject of his employment is legally notice to the principal, al- 
though it be not in fact communicated to the principal. Applying 
these principles to this case, there was no error in the District Court. 
And we are sustained in this view by the weight of modern 
authority. 

In Woodbury Savings Bank and Building Association vs. The 
Charter Oak Fire and Marine Ins. Co., 31 Conn., 517, the Supreme 
Court of Errors say: “It is the settled policy of our law to treat 
local agents of insurance companies, who are authorized to procure 
and forward applications for insurance, as the agents of the compa- 
nies and not of the applicants, in any mistakes of the application made 
by them or by the applicant under their direction.” 

In Combs vs. Savings and Ins. Co., 43 Mo., 149, the Supreme Court 
say: “The authority of the soliciting agent of an insurance com- 
pany to take applications for insurance, carries with it the legal im- 
plication of authority to fill up the application and do all those things 
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which may be needful in perfecting it.” That was a case sought to 
be defeated on the ground of false representations and warranties in 
the application. 

Here the agent wrote the application, and was given a correct de- 
scription, and told to write it in the application, and by mistake did 
not do it. 

In Rowley vs. Empire Ins. Co., 36 N. Y., 550, the Court of Appeals 
say: “An agent, authorized to take applications for insurance, 
should be deemed to be acting within the scope of his authority 
where he fills up the blank application of insurance ; and if, by his 
faylt or negligence, it contains a material misstatement, not author- 
ized by the instructions of the party who signs it, the wrong should 
be imputed to the company and not to the assured.” K. was guilty 
of negligence, at least. 

Also in Insurance Co. vs. Wilkinson, 13 Wallace, 223, the Supreme 
Court of the United States say: “ Hence, when these agents, in so- 
liciting insurance, undertake to prepare the application of the in- 
sured, * * *'* they will be regarded, in doing so, as the agents of 
the insurance companies, and not of the insured.” And this case is 
approved in Ins. Co. vs. Mahone, 21 Wall., 152, and N. J. Mut. Life 
Ins. Co. vs. Baker, 94 U. S., 610. 

In Massachusetts Life Ins. Co. vs. Eshelman, 30 Ohio St., 647, the 
Supreme Court Commission say: “A sub-agent of a life insurance 
company, appointed to represent it in a particular branch of its busi- 
ness, becomes, in reference thereto, the direct representative of the 
company, and notice of a fact to him will operate as notice to the 
company, and it will be bound by acts done by him in respect to that 
branch of its business intrusted to him.” 

As showing this to be the policy of our law, we now have a statute 
going much beyond this case, passed March 5, 1879, and is now sec- 
tion 3,644 of Revised Statutes, reading : “A person who solicits in- 
surance and procures the application therefor, shall be held to be the 
agent of the party hereafter issuing a policy upon such application 
or a renewal thereof, anything in the application or policy to the con- 
trary notwithstanding.” 

The District Court was fully justified in its decree and judgment, 
and in holding the insurance company to the correct facts of the ap- 
plication and the actual contract made. 

Judgment affirmed. 





Ohio ex rel. vs. M ore. 


SUPREME COURT OF OHIO. 


OHIO, ex REL., 
vs, 


MOORE.* 


Under the provisions of section 3,630e of the Revised Statutes, as amended 
April 18, 1883 (80 Ohio L., 180), the insurance commissioner cannot be 
compelled to issue his certificate of authority to do business in this State, 
to a corporation organized under the laws of another State to insure lives 
upon the assessment plan, where, by the laws of such other State, Ohio 
companies organized to do the business contemplated in section 3,630, Re- 
vised Statutes, are not entitled, as of right, to a certificate of authority to 
do business therein. 


The relator, the Mutual Reserve Fund Life Association of New 
York, is a corporation organized under the laws of the State of New 
York. By its certificate of organization it is shown, “ That the par- 
ticular business and object of such society, is the mutual benefit of 
ourselves and all others who may become members of the society, 
by providing benefits for families and others dependent upon such 
members, by means of voluntary contributions to meet exigencies 
occurring from time to time, and to provide a fund for the common 
and exclusive benefit of all the members.” Its constitution provides : 
“Sec. 10. Upon the decease of any member, the association shall, 
within ninety days after receiving satisfactory notice and proof of 
the same, pay to the beneficiary named on the books of the associa- 
tion, or to his or her assigns or legal representatives, as the case may 
be, the amount to which the same are entitled, according to the 
terms of the certificate of membership held.” 


* Decision rendered November 27, 1883. From the Ohio Law_ Journal. 
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By a by-law, it has recited, in substance, the provisions of section 
3,630 of the Revised Statutes of this State, and declares that in 
Ohio, its business shall be limited to that contemplated by that sec- 
tion. This provision has reference only to its contemplated business 
in this State. 

The relator claims the right to do business in this State under the 
provisions of section 3,630, Revised Statutes, and the sections sup- 
plementary thereto, and exempt from the requirements contained in 
section 3,604, Revised Statutes. It demanded of the defendunt, who 
is the insurance commissioner of the State, a certificate that it has 
complied with all the legal requirements, and was entitled to 
transact such business. The defendant refused to issue the same, 
and this proceeding was commenced to compel him to do so by 
mandamus. 


Kerrer & Wuire, for Relator. 
D. A. Hotuiwsworru, Attorney-General, contra. 


Doyte, J. 

In a proceeding in mandamus to compel an officer to do an act, 
which, it is claimed, the law enjoins on him as a duty, the existence 
of all the facts necessary to put him in default, must be shown. Cin- 
cinnati College vs. La Rue, 22 Ohio St., 469 ; The State vs. Cap- 
peller, ante. 

Before the relator can have the relief sought, it must show that it 
has a clear right, under the law, to do business in Ohio, and that de- 
fendant wrongfully withholds from it his certificate that it has com- 
plied with the law onthe subject. 

In the case of the Fidelity Mutual Aid Association (State vs. Moore, 
38 Ohio St., 7), we held that “ A company of another State organized 
for insuring lives on the plan of assessment upon surviving members, 
etc., without limitation, does not come within the class of companies 
provided for in section 3,630 of the Revised Statutes. That section 
does not embrace companies insuring the lives of members for the 
benefit of others than their families and heirs.” 

The principle thus announced would exclude the relator unless 
the law has been changed by subsequent legislation, so as to con- 
fer the right now claimed. . 

It is contended that amended section 3,630e, passed April 18, 
1883 (80 Ohio L., 180), has accomplished that result. That section 
is as follows :— 
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“ Any corporation, company, or association, organized under the 
law of any other State to insure lives of members on the assessment 
plan, and authorized to transact the business contemplated in section 
3,630, shall be permitted to do such business, to wit : the business 
contemplated in section 3,630, in this State, by first complying with 
the laws of the State of Ohio, regulating corporations, companies, 
or associations organized for the mutual protection of its members 
within this State, upon obtaining from the superintendent of in- 
surance of this State, a certificate of such compliance, which certifi- 
cate shall not be granted until such foreign corporation, company, 
or organization shall have appointed an agent or attorney within 
this State, upon whom service of process may be had. Provided 
that the superintendent of insurance shall not be required to issue 
certificates to do business in Ohio to an agent of any such corpo- 
ration, company, or association organized in any State in which 
such Ohio corporations, companies, or associations are not per- 
milled to do business on substantially the same basis and limitations 
as they are in Ohio.” 

It will be seen that before a corporation, organized under the 
law of another State, shall be permitted to do business in Ohio, or 
be entitled to the certificate from the insurance commissioner, it 
must appear, 1. That it is a company or association organized to in- 
sure lives of members on the assessment plan. 2. That it is au- 
thorized, 7. e., by the law of its organization, to transact the business 
contemplated by section 3,630, Revised Statutes. 3. That it has 
complied with the laws of this State regulating companies, corpo- 
rations, or associations organized for the mutual protection of its 
members within this State. 4. That it has appointed an agent or at- 
torney in this State, upon whom service of process must be had, and 
5. That in the State in which it is organized, Ohio corporations, 
companies, or associations, are permitted (and that means permitted 
by law) to do business on substantially the same basis and limita- 
tions as they are in Ohio. 

The latter requirement is not shown by the relator in this case. 
By the statute of New York, passed April 2, 1883, which is in evi- 
dence, it is enacted as follows :— 

“Sec. 1. Any number of persons not less than nine, residents of 
the State of New York, hereafter desiring to form an organization, 
fraternal or non-fraternal, for the purpose of transacting the busi- 
ness of life or casualty insurance, or both life and casualty insur- 
ance, upon the co-operative or assessment plan, may associate 
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themselves together, and effect such organization as hereinafter pre- 
scribed.” 

By section five, it is provided that any corporation, association, or 
society, which issues any certificate, policy or other evidence of in- 
terest to, or makes any promise or agreement with its members, 
whereby, upon the decease of a member, any money or other bene- 
fit, charity, relief or aid is to be paid, provided or rendered by such 
corporation, etc., to the legal representatives of such member, or to 
the beneficiary designated by such member, which money, benefit, 
charity, relief or aid is derived from voluntary donations, admission 
fees, dues or assessments, or any of them, collected or to be collected 
from the members thereof, etc., shall be deemed to be engaged in 
the business of life insurance upon the co-operative or assess- 
ment plan, and shall be subject only to the provisions of this act. 
By section six of the act, the same provisions are made with ref- 
erence to companies or associations, insuring against sickness and 
disability. 

This is a legislative definition of the business of life insurance, 
upon the assessment plan, in the State of New York. It includes a 
kind of insurance not contemplated by section 3,630 of our Revised 
Statutes. A business which, under the authority of State vs. Moore, 
supra, cannot be engaged in, in this State without furnishing secur- 
ity for the assured as provided in section 3,604, Revised Stat- 
utes. 

By section ten of the aforesaid act, 1t is made the duty of the in- 
surance commissioner of New York, to refuse a certificate of author- 
ity to any such corporation organized under the laws of any other 
State, when in his judgment, such refusal will best promote the pub- 
he interests. And also to refuse such certificate to any such corpo- 
ration when, by the laws of the State under which the same is 
organized, corporations of New York doing a life and casualty busi- 
ness upon the assessment or co-operative plan, are not permitted to 
transact such business in such other State.” 

“Such business ” in this statute, means the business of insurance 
on the assessment or co-operative plan as defined by the act, and in- 
cludes business, as we have already seen, which cannot be permitted 
under the laws of this State, 7. e., insuring the lives of members for 
the benefit of others than their families and heirs, without compli- 
ance with the provisions of section 3,604. 

It is quite apparent, too, that the discretion vested in the insurance 
commissioner of New York might be so exercised as to exclude all 
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Ohio companies. It is in evidence that he has already excluded such 
companies, on the ground that there are over oné hundred such compa- 
nies doing this business in New York ; “quite enough for the de- 
mands of the people of that State.” Conceding the claim of the 
relator, that this discretion cannot be arbitrarily or oppressively ex- 
ercised, it is nevertheless true that no Ohio company can demand, as 
a legal right, a certificate to do business in that State, where such dis- 
cretion is fairly exercised, which can be enforced by mandamus. Un- 
der the other provision, itis equally clear that the provisions of our 
law, which exclude the business of insuring lives of members for the 
benefit of others than their families and heirs, can be made the basis 
of a refusal to issue any certificate to an Ohio corporation, organized 
to do the business contemplated by section 3,630 of our Revised 
Statutes. 

We have not, for the reasons given, considered it necessary to ex- 
amine the other questions made by counsel. 

Writ refused. [To appear in 39 Ohio St.] 





Report of Decisions. 


SUPREME COURT OF INDIANA. 
May Term, 1883. 


Appeal from the Vigo C. C. Court. 


CONTINENTAL LIFE INS. CO. 
vs. 


LOUISE VOLGER.* 


H. took out a policy on the life of her mother, paying the premiums 
thereon. 


Held, in an action to compel specific performance that H.{was the real party 
in interest, and the action was properly brought in her name. 


A party cannot in the same a7tion enforce specific performance of the contract 
and recover back the premium. 


Held, That a pecuniary insurable interest is necessary to support an action on 
a policy, and the conplaint must state facts showing such an interest. 
It isnot enough that there is near relationship, insurable interest must be 
averred and proved where the policy was taken out by the party suing. 


Hammonp, J. 

Action by the appellee against the appellant in two paragraphs, 
issue upon the first paragraph, trial by the court, finding and judg- 
ment for the appellee. Both paragraphs of the complaint were 
based upon a policy of life insurance issued by the appellant to the 
appellee upon the life of Louisa Hesse, mother of the appellee. 

The averments of the complaint, substantially the same in both 
paragraphs were in effect as follows: On February 7, 1870, the ap- 
pellee insured the life of her mother with the appellant in the sum of 
$5,000, and received from the latter a policy, a copy of which is al- 
leged to be filed with each paragraph of the complaint. The appel- 
lee was to pay to the appellant as premiums $349.25 on or before the 
7th of February, of each year, for 15 years, and at the death of said 
~ ® Decision rendered September 18,188...2=2#°02° 
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Louise Hesse, the appellant was to pay to the appellee said sum of 
$5,000. It is alleged that the policy provided that after the payment 
of two or more annual premiums the appellant was to convert the 
policy into “a paid-up policy,” for as many fifteenth parts of the 
sum insured as there were complete annual premiums paid at the 
time of the default. Provided, that the original policy issued to the 
appellee should be transmitted to, and received by the appellant, and 
that application should be made for such conversion into “a paid- 
up policy,” within one year after such default. It is averred that, 
pursuant to said agreement the appellee paid the full premiums on 
said policy for seven (7) years, commencing February 7, 1870, pay- 
ing in all, $2,444.75. That on February 7, 1877, she made default 
and was unable to pay the annual premiums then due, that within 
one year thereafter, she surrendered to the appellant her policy, and 
made application for the “ paid-up policy” in accordance with the 
aforesaid agreement, but that the appellant refused to issue to her 
such paid-up policy and still refuses, ete. 

The relief asked in the first paragraph was a specific performance 
of the contract to issue a paid-up policy. 

In the 2d paragraph, there was a prayer for judgment in the sum 
of $2,500 for the premiums paid by the appellee on the policy. 

The appellant demurred to each paragraph of the complaint for 
the following causes: Ist. That there is a defect of parties plaintiff 
herein. That Louise Hesse is the real party in interest. 2d. That 
neither of said paragraphs states facts sufficient to constitute cause 
of action. 3d. That the court has no jurisdiction of the person of 
the defendant in this action. 4th. That this court has no jurisdiction 
of the subject-matter of this action. 5th. There is a misjoinder of 
causes of action in the complaint. 

The demurrer was overruled to the first paragraph. The appellant 
has excepted and has assigned such ruling as error in thiscourt. The 
demurrer was sustained as to the 2d paragraph. To this ruling the 
appellee excepted and assigns the same as gross error in the 
court. 

We think that the complaint was not open to the objection made 
against it in the first cause of the demurrer. 

It was alleged in each paragraph of the complaint that the ap- 
pellee insured the life of her mother ; that the policy was payable to 
the appellee, and that she paid seven (7) annual premiums thereon. 
Though the policy was payable to the appellee, it may be, if it had 
been taken and the premiums paid by her mother, that the latter, as 
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claimed in the first- cause of the demurrer, would be the real party 
in interest, and that in such case the action should have been brought 
by her. Providence Life Ins. and Investment Co. vs. Baum, 29 Ind., 
236. But as the appellee took out the policy and paid the premiums, 
we think she should be regarded the real party in interest. 

The 3d and 4th causes of demurrer were not well taken. It was 
not apparent upon the face of the complaint that the court did not 
have jurisdiction of the person of the appellant, or of the subject- 
matter of the action. 

As to the 5th cause of demurrer it would seem that the appellee 
could not in the same action enforce the specific performance of the 
contract, and also recover back the premiums paid on the policy. 
Sec. 278, R. S., 1881. But the ruling upon the demurrer for this 
cause cannot be complained of in this court, Sec. 341, R. §., 1881. 
We come now to consider the 2d cause of demurrer, viz.: that 
neither paragraph of the complaint states facts sufficient to constitute 
a cause of action. 

It will be observed that the complaint does not show that the ap- 
pellee had at the time of receiving the policy or afterwards, any in- 
surable interest in the life of her mother, the assured, unless the fact 
of the relationship of mother and daughter gave her such interest. 

The law is well settled that a policy taken by, and payable to one 
upon the life of another, in the continuance of whose life the assured 
has no pecuniary interest is void as being against public policy, 3 
Kent. Com. (11 Ed.), 462-3; Franklin Life Ins. Co. vs. Hazzard, 41 
Ind., 116 ; Franklin Life Ins. Co. vs. Sefton, 53 Ind., 380. 

The insurable interest in the life of another must be a pecuniary 
interest. Some of the authorities tend in the direction that near re- 
lationship as between parent and child is a sufficient foundation upon 
which to rest an insurable interest. But this view is not substantiated 
by the weight of authority. See May on Ins., Sec. 107 ; Lord vs. 
Dale, 12 Mass., 115, 8. C., 7 Am. Dec., p. 38, and note on page 42, 
where the decisions upon this question are reviewed. Inthe Guard- 
ian Mut. LifeIns. Co. vs. Hogan, 80 TL, 35 (22 Am. R., 180), it was 
held that the mere relation of father and son did not constitute an 
insurable interest in the son in the life of the father, unless the son 
had a well-founded or reasonable expectation of some pecuniary ad- 
vantage to be derived from the continuance of the life of the father.” 
In an action like the present upon a policy taken out by one upon 
the life of another, the complaint ust state facts showing that the 
assured had an insurable interest in the life of the person insured. 
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In the case last cited it was held that where the policy is procured 
by one on his own life for the benefit of another it is not, in a suit by 
the beneficiary, necessary to aver an insura%le interest.” But the 
opinion continues: “A different rule prevails where one procures in- 
surance on the life of another. In such case the plaintiff must aver 
in his declaration on the policy that he had an insurable interest in 
the life insured, and prove the same affirmatively, as part of his case.” 
This view is in harmony with Providence Life Ins. etc. Co. vs. Baum, 
supra. In that case the assured had taken out a policy upon his own 
life and made it payable to his brother, who was the plaintiff. It was 
there held that the plaintiff did not have to aver nor prove an insur- 
able interest in the life of the insured. The court in the opinion in 
that case, say : ‘“ It cannot be questioned that a person has an in- 
surable interest in his own life, and that he may effect such insurance 
and appoint anyone to receive the money in case of his death during 
the existence of such policy. It is not for the insurance company, 
after exacting such a contract and agreeing to the appointment so 
made, to question the right of such appointee to maintain the action. 
If there shail be any controversy as to the distribution among the 
heirs of the deceased of the sum so contracted to be paid, it does not 
concern the insurers. The appellant (the insurance company) con- 
tracted with the insured to pay the money to the appellee (the brother 
of the insured), and upon such payment being made it willbe dis- 
charged from all responsibility so far as the insurance company is 
interested. The contract is effective as an appointment to receive 
the sum insured.” But in the case under consideration by the aver- 
ments of the complaint, the policy was not taken out by the in- 
sured on her own life with the appointment of the appellee to receive 
from the insurance company the amount insured. It was taken out 
by the appellee for her own benefit, on the life of another, and we 
think the case falls within the rule which requires the complaint to 
aver the insurable interest of the plaintiff in the life insured. For 
failing to make this averment we are of the opinion that such para- 
graph of the complaint was bad on demurrer for not stating facts 
sufficient to constitute a cause of action. We think that the demur- 
rer was properly sustained to the 2d paragraph of the complaint, and 
that it should also have been sustained to the first. For this error 
the judgment will have to be reversed. 

Judgment reversed, with instructions to the court below to sustain 
the demurrer to the first paragraph of the appellee’s complaint, and 
or further proceedings not inconsistent with this opinion. 





SUPREME COURT OF WISCONSIN. 


vs, 


HECLA FIRE INS. CO.* 


A valid contract to renew may be made by parol. Whether the evidence was 
sufficient to show such a contract isa question of fact. Where the testi- 
mony in the affirmative was positive and clear, though as positively contra- 
dicted, the question was for the jury. 


Such a contract must be more than mere preliminary negotiations ; it must be 
completed upon terms well understood, and the burden of proof is on the 
party. alleging it. 


The. agent of the insured may testify as to instructions which were given him 
as to procuring the renewal for the purpose of showing its character. 


‘Entries by the agent of the company on his books of instructions to confirm 
his evidence that no such renewal was made, are inadmissible. 


A denial of renewal and of liability upon being informed of the loss is a waiver 
of notice and proofs. 


‘If an oral agreement to renew was made the company could only avoid liabil- 
ity by failure of insured to pay the premium on demand or notice of refusal 
to carry the risk. 

iIf a valid contract to renew was made, it would not be affected by a neglect of 


the agent of the insured to ascertain whether the renewal receipt in ques- 
tion was furnished with others which had been stipulated for. 


Cote, C. J. 

This acticn is brought to recover damages for a breach of a con- 
tract to insure the plaintiff's store or saloon. The property was in- 
sured by the defendant company by issuing the usual policy in 
writing for one year, the risk expiring on the 15th day of January, 
1882. The claim of the plaintiff is that, prior to the expiration of 
the policy, the company, by its duly authorized agent agreed to renew 
the policy, but that the company after the property was destroyed, 


* Opinion filed November 22, 1883. 
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early in April, 1882, denied its liability for the loss and insisted that 
the policy had never been renewed. The alleged agreement to re- 
new was by parol. The learned counsel for the defendant concedes 
that a valid contract to insure or to renew a policy of insurance may 
be made by parol. But he insists that the evidence wholly fails to 
show that any oral contract to renew was ever actually made. This 
of course raises a simple question of fact upon the evidence. As we 
understand the proof in the case, there was sufficient testimony given 
on the part of the plaintiff on the trial which warranted the jury in 
finding that the company by its authorized agent made a valid con- 
tract to renew the policy. There is testimony positive and clear to 
that effect. It is unnecessary to recapitulate it here. It is true all 
this testimony was distinctly and positively denied or contradicted 
by the defendant’s witnesses, especially by the agent who, it is al- 
leged, made the contract. But the probative effect of the testimony, 
the conflicting statement of the witnesses and what was the real 
truth of the matter were questions submitted to the jury under 
proper instructions. 

It is certainly a correct proposition to say that the company could 
not be held liable for the loss unless a complete contract to renew 
was made by its agent,—a contract that was mutually binding upon 
the insurer and insured. The transaction between the agents of the 
respective parties must have been something more than mere pre- 
liminary negotiations or conversations about renewing the policy, 
they must have resulted in an actual contract to renew the existing 
policy upon terms well understood at the time. And as the contract 
to renew was oral the onus was doubtless upon the plaintiff to prove 
to the satisfaction of the jury that such a contract was made. The 
learned Circuit Court instructed the jury in accordance to these 
views, and the jury upon the evidence found for the plaintiff. This 
fully disposes of some points which are discussed by defendant’s 
counsel in his brief. 

There remain +o be considered some exceptions which were taken 
to the rulings of the court in admitting or excluding evidence ; in 
giving certain requests asked on the part of the plaintiff, and refus- 
ing some instructions asked by the defendant. We shall not attempt 
to notice all these exceptions in detail but barely indicate our views 
upon the more material ones. 

Robine W. King was sworn as a witness for the plaintiff. He had 
acted for the plaintiff in making the alleged contract with the agent 
of the defendant. He was asked what the agent told him about 





148 Report of Decisions. [ Feb., 


seeing Blair, the defendant’s agent, in regard to insurance and what 
instructions were given him as to the transaction of the business. 
The evidence was objected to, but admitted. The fact that the wit- 
ness was authorized to act for the plaintiff in the matter was con- 
ceded, but it is said he should not have been permitted to testify as 
to what instruction had been given him. 

We cannot see any valid objection to the testimony in view of the 
purpose for which it was offered. Its plain object was to prove 
what the contract for the removal was ; its precise terms and condi- 
tions. But it is further said the court refused to allow Blair to tes- 
tify as to what instructions he had received about renewing the 
policy on the store or saloon. As a matter of fact, Blair did state 
that when he handed the renewal receipt on the dwelling-house to 
Byron King that he informed King that the company refused to re- 
new the policy on the store. And the witness testified that he never 
did in fact agree to renew that policy, thus flatly contradicting plaint- 
iff's witnesses who had testified that when he delivered the renewal 
receipt on the house he was asked where the renewal receipt for 
the store was, to which he replied that he had not made it out but 
“would right away.” 

It was proposed to show by entries made in the register kept by 
Blair, that he had been instructed not to renew the policy on the 
store. It was not claimed that notice of these entries or of the secret 
instructions ever came to the knowledge of the plaintiff or his agent. 

The real purpose of the proposed testimony was to confirm the 
statement of Blair that he informed Byron King that the company 
refused to renew that policy. Such being: its object we do not think 
there was any error in refusing it. 

There were three instructions given at the request of the plaintiff, 
which were excepted to. The 2d and 3d read as follows: 2d. “If 
you find from the evidence that the parties agreed that the insurance 
should be renewed without payment of premium, and their minds 
met and they fully understood the terms of such renewal in all re- 
spects, and nothing remained to be done thereafter except to make 
out the renewal receipt on the part of the company, and the payment 
of the premium by the plaintiff, notwithstanding this was a verbal 
agreement it was nevertheless a valid contract for the renewal of the 
policy, and the defendant is liable for the loss to the amount of the 
insurance.” 3d. “If you find that previous to January 15, 1882, the 
defendant company had issued a policy of insurance upon the build- 
ing and stock in question, which would expire on that date, and 
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about the time of its expiration the agent of the company for and in 
its behalf agreed with the plaintiff or his authorized agent to renew 
said policy, and that he, the agent of the company, would attend to 
it right away, and that their minds met as to the terms of such 
agreement, and that there was nothing further to be done between 
the parties except that the agent of the defendant: should make out 
and deliver to the plaintiff or his agent the renewal receipt or evi- 
dence of renewal, and that the plaintiff or his agent should then, or 
at some subsequent time pay the premium, then I instruct you that 
such an agreement would bind the defendant company to renew the 
policy ; and they could only avoid liability upon such contract by 
tendering the renewal and demanding the premium, and the failure 
of plaintiffto pay the same or by giving the plaintiff or his agent notice 
that the defendant company had refused to carry the risk, and such 
tender of the renewal and demand of the premium or the giving of 
the notice as before stated in order to relieve the defendant from liabil- 
ity must be done before the loss accrued and before they knew of 
the loss.” We think these instructions were correct as propositions 
of law and were applicable to the evidence given on behalf of the 
plaintiffs. The first instruction was in substance that if the com- 
pany, upon being informed of the loss, denied that the policy was re- 
newed and asserted that the company was in no way liable for the 
loss and had no risk thereon, that this would amount to a waiver of 
the written notice and of the proof of loss as presented in the policy. 
It seems obvious that if the company denied all liability on the 
ground that it had no insurance on the property, that it could not 
be necessary for the plaintiff to make proofs of loss. 

Some of the instructions asked by the defendant were given, while 
others were refused. We do not think, however, that any request 
was refused which was proper and applicable to the case and which 
was not embraced in the charge of the court. The proposition em- 
braced in the tenth instruction in substance was that the neglect of 
Byron King to investigate and find out when Blair handed him the 
envelope containing the renewal receipt on the housg whether it did 
not also contain the renewal receipt on the store in some way af- 
fected the liability of the company,is unsound. A contract to renew 
the insurance was or was not made. If it was made any neglect of 
Byron King to ascertain or find out whether the renewal receipt for 
the store had been made out would not relieve the company for its 
contract. 


This seems too plain to require discussion. Taylor vs. Phoenix Ins. 
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Co., 47 Wis., 365, was an action upon the policy itself. The court 
held that the parol negotiations did not amount to a complete con- 
tract of insurance in presenti, and therefore that there could be no 
recovery on the policy. The case is very plainly distinguishable from 
the one at bar. Without further.dwelling upon the case we will say 
that we see no error in the record of which the defendant can com- 
plain. 


Judgment of the Circuit Court is affirmed. 





1884, ] Blake & Co. vs. Hamburg-Bremen. 


LOWER COURT DECISIONS. 


AUTHORITY OF AGENT TO BIND THE COMPANY AFTER 
A LOSS. 


District Court, Harris Co., Texas.—Oclober Term, 1883. 


J. H. BLAKE & CO. 
v8. 
HAMBURG-BREMEN INS. CO. 


Where the authority of the agent to execute a certificate of insurance depends 
on an open policy to such agent, whose terms are known to the insured, 
such authority must be affirmatively established in order to recover. 

Where the broker was authorized to bind the company from time to time for 
certain specified sums on certain lines and had agreed with the insured 
that such insurances should be binding from time of mailing request to 
him to cover, and a request so sent had been delayed for want of postage 
until after the fire had commenced ; 


Held, That no allotment of insurance by the broker would be binding unless 
so requested as would bind the insured. 


Held, That the broker would not have authority after the fire began to bind 
the company. 


Held, 'That a letter, unless postpaid, could only take effect from time of de- 
livery. 


Held, 'Yhat verbal notification of request to bind would be sufficient if made 
before the fire. 


Statement of Facts. 
S. O. Cotton & Bro. were the agents of several insurance compa- 


nies, doing business at Houston, Texas, and amongst them the Ins. 
Co. of N. A. and Hamburg-Bremen Ins. Co. O. L. Cochran was 
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the agent at the same place of several other companies. On Nov. 
18, 1882, Cotton & Bro., as agents, entered into the following con- 
tract with O. L. Cochran, as agent. 


Hovoston, Trx., November 18, 1883. 
We agree to cover surplus lines for O. L. Cochran, agent, on cot- 
ton presses, as follows :— 


Houston Press 
Per Tree 


International Press Ins. Co. of N. A 
Traders’ 
Hamburg-Bremen 


No risk to be binding for longer than twenty-four hours unless re- 
ported to us. 


S. O. Corron & Bro., Agents. 


On the morning of Sunday, December 3, 1882, the cotton in the 
International Press was consumed by fire. While burning, one 
Garrow, a member of the firm of Blake & Co., who operated the 
press, met Cochran on the street and inquired if he had received 
his notice for additional insurance. Cochran replied that he had 
not. Garrow said, “ Well, I mailed one for you last night,” where- 
upon Cochran mailed a postal to Cotton & Bro. instructing them 
to write additional insurance for Blake & Co., of $10,000 on In- 
ternational Press, to wit, $5,000 in Ins. Co. of N. A., and $5,000 
in Hamburg-Bremen. This postal was received by Cotton & Bro. 
on Monday morning, December 4th ; at the same time the note 
from Blake & Co. to Cochran came to hand, both after the cotton 
had been consumed. 

It was shown by Blake & Co. that their agreement with Coch- 
ran was that they were to be insured from time of mailing of 
notice. 

The note from Blake & Co. to Cochran, claimed to have been 
written on Saturday evening, December 2d, was mailed without 
any stamp thereon. There are three impressions made on the en- 
velope by the post-office authorities, one, “Held for postage,” one, 
“Dec. 3d, 6 a. m.,” one, “Dec. 3d, 2 Pp. mu.” 
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Cotton & Bro. did this class of business (cotton), under what 
might be termed an open policy to them, as follows :— 

In consideration of the several sums to be specified in certificates 
of insurance issued under this policy and to be paid by the party 
therein named : 

Do insure against loss or damage by fire, S. O. Cotton & Bro., of 
Houston, on such goods, wares, merchandise, produce or other 
property, their own or held in trust or on commission, or sold 
but not delivered, as shall be particularly specified in said certificates 
of insurance for, and payable to, party therein named. Each such 
certificate shall state the premium to be paid, the amount of insur- 
ance to be effected, the kind of property to be insured, the location 
thereof, and the period for which insurance thereon is to be effected, 
in accordance with, and subject to, the conditions of this policy. 
But no such certificate of insurance shall be vaiid unless signed by 
said company’s duly authorized agent at 

It is hereby understood and agreed, that where any such certifi- 
cate shall cover in one sum property in more than one building, or 
one immediate locality, it shall be subject to the conditions of aver- 
age as follows, to wit: “In event of loss or damage by fire to the 
property hereby insured bears to the whole value of the property 
so insured.” 

The certificates issued by them thereunder were as follows : 


“Insurance Company of North America, 
“of Philadelphia. 


“ Certificate No. 937. 


“This certifies that insured against loss or 
damage by fire under and subject to the conditions of policy No. 8, 
issued by the Insurance Company of North America in the sum of 

for the term of ...., to wit: From the 
, 188.., at noon until the .... day of 
188.., at noon, for which the premium of $ is hereby acknowl- 
edged to have been received. 
p “ Loss, if any, payable to 


Prior to the fire they had issued such a certificate of Ins. Co. of 
N. A. for $10,000, on cotton in International Press, and of Hamburg- 
Bremen for $6,000. Hence Cochran and Blake & Co. must all have 
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been perfectly familiar with the authority conferred on them by the 
general open policy, and with the provisions of the certificates issued 
thereunder. On Monday, December 4th, after the fire, Cotton & 
Bro. issued certificate to Blake & Co. for $5,000 in Ins. Co. of N. A, 
and $5,000 in Hamburg-Bremen, dating them back to Saturday, De- 
cember 2d. In justification of this extraordinary action they claim 
that it was done under terms of contract of November 18th, copied 
above, and the parol stipulations not embraced therein. 


Masterson, J. 

Gentlemen of the jury : You are charged that the paper annexed 
to plaintiff's petition purports on its face to be an undertaking be- 
tween Cochran, as agent of insurance companies he represented but 
not named, and the companies named therein represented by S. O. 
Cotton & Bro., and the undisputed evidence of both parties to said 
paper on that point is to the effect that such was their understanding 
of it ; therefore for the purposes of this case you will so regard its 
Under that paper no authority is given by 8. O. Cotton & Bro.’s 
companies to insure anything for private parties unless upon appli- 
cation, as in other cases. The liability of defendant’s company then 
depends upon the question of authority of Cochran as agent for his 
customers or broker for J. H. Blake & Co. to procure insurance ; and 
the further question of whether such risk in defendant’s company was 
taken in such manner and at such time as to bindit. The defendant 
puts in issue by sworn plea the authority of S. O. Cotton & Bro. to 
execute the certificate for $5,000, and therefore as to it the further 
question is presented as to S. O. Cotton & Bro. whether such certifi- 
cate was the act of defendant’s company. The plaintiff must establish 
to your satisfaction that 8. O. Cotton & Bro. had authority to exe- 
cute said certificate and take the risk. If they have not doneso, you 
must go no further, but will find for defendant. But if they have es- 
tablished such authority, then inquire as to the nature and extent of 
their authority. Under the general authority given to them to exe- 
cute open policies, S. O. Cotton & Bro. had all the usual powers in- 
trusted to general agents, and in the usual way. But whether or not 
the risk in this case was taken in such way and under such circum- 
stances as to bind defendant’s company depends upon the evidence 
applied to the law given you in charge. If from the evidence you 
are satisfied that Cochran was an insurance broker generally, or was 
broker for Blake & Co., then you must ascertain from the evidence 
the nature and extent of Cochran’s authority as such. If Blake & 
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Co. had not prior to allotment by Cochran of additional insurance, 
requested (in such manner as would bind them) such additional in- 
surance, or had not before the fire commenced, ratified and accepted 
such additional insurance ; then such taking of additional risk would 
be unauthorized and would not bind defendant’s company unless pre- 
viously consented to or afterward ratified by it. Nor would Cochran, 
as sub-agent for defendant’s company, have authority after the fire be- 
gan to bind the defendant’s company. If the proof shows an arrange- 
ment by and between Cochran as broker and Blake & Co. to the 
effect that the risk was to begin from the time of a deposit of a let- 
ter in the post-office, such an arrangement would mean under the 
law that the letter should be postpaid ; a letter not so postpaid could 
have no effect except from time of receipt. 

But if before the fire Cochran as sub-agent of defendant’s company 
received verbal notification of such request for additional insurance 
specifying amount desired, such notification would be sufficient, but 
it would be too late after the fire was burning, to the knowledge of 
Cochran (if such fact has been shown), for him to then make a 
binding contract upon defendant company, or to make it relate to the 
time of deposit of Blake & Co.’s letter. The certificate for $6,000 is 
not disputed except as to interest and amount due on it. Interest 
runs from sixty days after proof of loss. An offer in general terms 
not producing the money with conditions dependent upon enforced 
acquiesence in a disputed matter is no tender at all. You will there- 
fore find for such sum in the risk after deducting payments shown 
and which is inserted thereon on basis of whatever valid insurance 
had been shown, and cn basis of plaintiffs’ loss, and eight per cent 
per annum from sixty days after proof of loss. 


The finding of the jury was for the defendant’s company, except as 
to the interest sued on. 





” 


Rep.rt of Decisions. 


INSTRUCTIONS BY AGENT AS A WAIVER OF 
FORFEITURE. 


Superior Court of Kentucky. 


SAMUEL J. BLACKERBY 
vs. 
CONTINENTAL INS. CO.* 


Where the local agent of a foreign insurance company through whom the pol- 
icy is procured, fixes the time and amount of payments on an installment 
note for premiums, instructions by such agent to pay the installments only 
upon notice which would be sent from the company, informing the insured 
where and to whom to pay, may be set up toestop the company from claim- 
ing a forfeiture where no such instructions are sent. 


Ricwarps, J. 

The appellant sued the appellee upon a policy of insurance against 
loss by fire, alleging generally that he had performed all the condi- 
tions required of him by the contract. The defendant, without ob- 
jecting to this form of allegation answered, averring that the plaintiff 
had bound himself to pay a certain amount to the company on 
March 1st of each year ; that by the terms of the policy, if any of 
said installments were not so paid, the company should not be bound 
while said default continued ; and that the plaintiff had not paid the 
installment due March 1st, 1880, and’ while so in default the loss had 
occurred. The plaintiff then offered to file an amended petition al- 
leging that at the time the contract of insurance was made, in the 
Spring of 1879, the agent with whom it was made and through 


* Opinion delivered December 21, 1883. 
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whom he received his policy informed him that before each install- 
ment fell due he would receive written notice from the general 
agent in Chicago instructing him how, where, and to whom he should 
make the payments, and that he “ must not make them in any other 
way.” He further averred that he never received the notice ; that 
he did not know to whom or where to make the payment, nor could 
he by any efforts of his obtain the information. The court sustained 
an objection to the filing of this amendment. The plaintiff then 
filed a reply containing in substance the same allegations, to whicha 
general demurrer was sustained. The plaintiff declining to reply 
further, a judgment was rendered against him, from which he ap- 
peals. It is admitted for appellant that a contract of insurance by 
which the company is not to be bound during the default of the in- 
sured in paying a premium at a stipulated time is valid and enforce- 
able, and the only question presented for our consideration is 
whether, admitting the facts alleged in the rejected pleadings, the 
company is not estopped from claiming the forfeiture. The contract 
was to insure the appellant’s property for five years, he to pay a 
certain premium each year. Neither the policy nor installment note 
fixes definitely the place nor the officer or agent to whom the pay- 
ments are to be made. It is true there is printed on the back of the 
policy in connection with a statement of the cash capital and assets 
of the company, the following : “ Address all communications rela- 
tive to this policy to A. Williams, Superintendent Western Depart- 
ment, 104 State Street, Chicago, Ill.;” but this no more forms a part 
of the contract of insurance than the indorsed statement of the con- 
dition of the company ; nor does it necessarily imply a direction 
from the company to make the payments to A. Williams in Chicago, 
as argued for appellee. On the contrary, it might be urged with 
much more plausibility that the statement in both the policy and the 
note that the payments were to be made to the Continental Insurance 
Company, of New York, was an agreement that the money was to 
be paid at the home office in New York City. But the company in- 
sist in spite of this inference, fairly drawn from the face of the pa- 
pers, that the insured ought to have known that his note was in the 
hands of Williams in Chicago and should have made his payments 
there. The company, conceding the inferences to be drawn from the 
policy and note, that the payments were to be made in New York 
City, did not bind the insured,to make his payments there, and there 
being no written contract requiring the payments to be made to the 
agent in Chicago, had the plaintiff a right to rely upon the instruc- 
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tions given him by the agent with whom he made the contract? 

It will be borne in mind that this was a foreign insurance com- 
pany, with its principal office in New York, a general Western agent 
in Chicago, and an agent in Kentucky. The allegation of the ap- 
pellant is that he made his contract with, and received his policy 
through this Kentucky agent. It was with this agent then that the 
amount and time for the payment of each premium was fixed. Un- 
til something appears to the contrary we must assume that the in. 
sured was justified in concluding that this resident agent who was 
authorized to fix the time and amount of the payments was also em 
powered to instruct him as to whom and where the payments were 
to be made. The written contract not containing such instructions, 
he alleges that he applied to the agent and received them orally. 
He was informed by the agent that some ten or fifteen days before 
each installment fell due, he would be notified to whom and where 
to pay, and that he must not pay otherwise. And the expression in 
the note that he is to pay “ by mail if requested,” is consistent with 
the avent’s alleged instruction that the notice would be given. The 
tendency of all modern decisions is to hold insurance companies lia- 
ble for the acts of their agents wherever parties dealing with them 
were justified in supposing they were authorized to do the act or 
make the representation in question. For instance, in a policy de- 
scribing the insured premises as “occupied by a tenant,” a provi- 
sion that if they should become unoccupied without the indorsed 
consent of the company, the policy should be void—held to be 
waived by the agent’s answer, “all right,” when informed that the 
tenant had gone out, and they had been rented to another who was 
going in. Palmer vs. St. Paul Fire and Marine Ins. Co., 44 Wis. 
201. 

Where C. was the commissioned agent of ah insvratice company, 
and employed H. to assist in obtaining risks, making surveys, col- 
lecting premiums and delivering policies, and C. gave H. part of the 
earnings, accepted H.’s acts and adopted his judgment, it was held 
that H. had power to bind the company and waive certain conditions 
of a policy delivered by himself. Davis vs. Lamar Ins. Co., 18 Hun, 
(N. Y.), 280. A fire policy was conditioned to become void if the 
property should be sold, and stipulated that anything less than 4 
distinct agreement, indorsed on the policy should not be construed 
as waiver of any condition embraced therein. 

On applying for a third renewal, the insured informed the agent 
of the company that he had sold the premises and that his interest 
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was as mortgagee. The agent received the premium, gave another 
renewal certificate, and said he would “ Make it all right.” It was 
held that the company was bound by the acts of the agent and that 
there was a valid waiver of the conditions of the policy, and it in- 
sured the interest as mortgagee. Whited vs. Germania Fire Ins. Co., 
76 N. Y., 415. So if the agent delivers the policy to the insured as 
binding before the payment of the cash premium, it will be held to 
be a waiver of the stipulation in the policy that it should not take 
effect until such cash premium is made. Behler vs. German Mutual 
Fire Ins. Co., 68 Ind., 347. So where the policy contains a stipula-- 
tion requiring other insurance to be indorsed upon the policy, the 
company is bound without such indorsement where the agent deliv- 
ers the policy, knowing of such other insurance. Fishbeck vs. Phe- 
nix Ins. Co., 54 Cal., 422. 

Many other cases of similar import might be cited. But these 
cases go further than the question involved in the case at bar. It is 
unnecessary for us to decide whether the agent was authorized to 
waive any expres3 stipulation in the policy ; the only question being 
whether the insured had the right to rely upon instructions given 
him by the agent upon a matter not embraced in the writing. 
Corporations can only act through their officers and agents. Parties 
dealing with a foreign company through a local agent, will naturally 
apply to such agent for instructions concerning matters apparently 
within his authority and not included in the policy, and the corpor- 
ation should be estopped from relying upon a forfeiture occasioned 
by the insurer’s honest efforts to obey the instructions so received. 
It was said in Continental Ins. Co. vs. Randolph, 3 Ky. Law Re- 
porter, 188, that “It is immaterial whether the agent acted beyond 
and outside of his instructions in fixing the payment of the pre- 
miums, unless the instructions to the agent had been communicated 
to appellee. He had the right to presume that the agent was acting 
within his authority, as that authority was unquestioned so far as 
the taking of risks and stipulating for the payment of premiums was 
concerned. In the case of Gailbreath vs. Arlington Mutual Ins. Co., 
12 Bush, 30, relied on by appellee, it was held that the insured was 
chargeable with notice that the agent was violating his authority in 
knowingly receiving false answers to questions in an application for 
life insurance, and the company was therefore not bound ; but we 
do not see its applicability to the case at bar. Here the court hav- 
ing refused to permit the appellant to plead the instructions of the 
agent, it mever became necessary for the company to deny his au- 
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thority. As to whether the agent had such authority, as to whether 
he in fact gave such instructions, and as to whether notice was sent 
to the appellant pursuant to said instructions, are all questions not 
now before us. 

The former opinion is withdrawn, a rehearing granted, the judg- 
ment reversed, and the action remanded, with directions to permit 
the amended petition to be filed, and to overrule the demurrer to the 
reply, and for further proceedings. 





